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OBIIAA XAPAKTEPUCTUKA PABOThI

AKTYaJIbHOCTh Te€MbI JHCCEPTANUOHHOr0 McciieqoBanus. CyneOHas BIacTh B
KU3HU JCMOKPATHYECKOTO M TIPABOBOTO OOIIECTBA WIpacT 3HAYUTEIBHYIO pPOJb. B
TakKoM OOIIeCTBEe CyacOHas BIACTh, HWCMOJB3YS TPHUCYIIMA TOJIBKO €W CIoco0
pealu3aluy  BJIACTHBIX TMOJHOMOYMI — MPaBOCYJIM€, BBICTYNAET COLMAIBHBIM
PETYIATOPOM OTHOIICHHUH CyOBEKTOB 00IIIeCTBa, 0OECIIeunBasi UX COOTBETCTBHE 3aKOHY.
[ToatoMy mpobiieMa co3aHUs ONTHUMAJIBHOTO M COATAaHCHPOBAHHOTO MEXaHU3Ma
YTOJIOBHOTO CYONPOU3BOJACTBA aKTyajbHa JUIsi COBpeMeHHOM Poccuu, cTposiueit
MIPaBOBOE IOCYIaPCTBO.

OpHako BO MHOTOM YCIIEITHOCTh MPOUCXOISIINX MPeoOpa3oBaHUM 3aBUCHUT OT UX
TEOPETUYECKON MPOPaOOTaHHOCTH M HAIMYWSA HAYYHOM OCHOBBI, OOECICUMBAIONTUX
CUCTEMHBIA W COTJIACOBAHHBIM XapakTep BOIUIOIIAEMOM B JKHU3Hb YrOJOBHO-
npoleccyanbHOU pedOpMBI.

Ecmm COCTSI3aTEJIbHOCTD COBPEMEHHOI0 POCCHUICKOTO YTOJIOBHOT'O
CyJONPOU3BOJICTBA MOYUYHJIa CBOE MPaBOBOE O(POpMIICHHE CPaBHUTEIBHO HEJABHO, TO B
OTEYECTBEHHOM TIPOILIECCYAIbHOW HayKe 3Ta mpooOsiemMa ¢ OOJIbIIeH WM MEHbIIEH
JTUCKYCCHOHHOM OCTpOTOM oOcyxpaaeTcsi anurenbHoe Bpemsa. CBoil B3 Ha
COCTA3aTEIbHOCTh  BBICKA3bIBAIM  TaKUE  JIOPEBOJIIOLIMOHHBIE  YUYEHBIE, KakK
K.K. ApcenweB, 1.A. benram, C.1. Buxropckuii, JI.LE. Bnagumupos, M.H. T'epHer,
N.B. T'eccen, 10. I'mazep, B.I1. [JaneBckuii, M.B. IyxoBckoii, 1.B. MuxainoBckui,
H.H. Po3un, B.K. Cayuesckuii, B.JI. Cnacouu, .I'. Tans6epr, N.5. Doitnuikuii,
C.I'. IllernmoBuUTOB.

B coBerckuii mepuoa BOMPOCHI COCTA3ATEILHOIO Hayajaa B YrOJOBHOM MPOLIECCE
uccnenoBanu A.Sl. Bemmuuckuit, B.I'. [laes, [1.U. Jlro6nmunckuii, 1.0. MoToBUiIOBKED,
B.H. Haxumos, H.H. Ilonsuckuii, A.JI. PuBnun, M.C. Ctporosuu, M.A. UYenbuos,
[1.C. Dnpxung, M.JI. SIxy6 u mp.

[Ipoucxonsiee ceroaus pehopMUpPOBaHNE YTOJIOBHOTO CYJIONIPOU3BOJICTBA B AyXe
COCTA3aTENIbHBIX Haudall COMPOBOXKIAETCS OCTPOM AUCKYCCHUEW MO MOBOAY Pa3IMYHBIX
aCIIeKTOB pealii3allui NPUHIUNA COCTA3aTENbHOCTH. Cpeid COBPEMEHHBIX YUYEHBIX-

npoucCCyaliCTOB MOXKHO BBIACIUTL TOYKHM 3PCHHA HaA COCTA3AaTCIIbHOC Ha4Yalo



yrojsioBHoro nmpouecca A.J[. boitkoBa, JI.M. Bomoaunoii, B.B. KaibHuukoro,
H.H. Kosryna, IO.A. Kopenesckoro, II.LA. Jlynuackoi, 3.B. MakapoBoii,
E.b. Musynunon, W.JI. Ilerpyxuna, B.M. Casuukoro, M.K. Cupumosa,
A.B. CmupnoBa, C.A. lleiidepa u ap.

JlocTaTouHO akTyanbHA 3Ta TEMa CTAJIA U IS IUCCEPTALIMOHHBIX UCCIIEI0BaHuN. B
NOCJIETHEE BPEMS COCTS3aTEIbHOMY Hayaly yYIrOJIOBHOIO CYJONPOM3BOJACTBA U €rO
pa3IMYHBIM acreKTaM MOocBAlleHbl uccnenoBanus A.M. bakcanosoii, C.M. [lapoBckux,
A.B. [Hoarymmno#, A.}FO. Eroposa, C.C. Epamepa, K.b. Kanunosckoro,
E.A. Kapskuna, A.A. Jlobanoso#i, T.A. Jloreimn, H.A. JlykudeBa, A.A. HoBukoBoii,
H.K. Ilanbko, A.B. Ilutoka, B.®. Ilonoa, M.E. IlyukoBckoi, O.b. CemyxuHO#,
T.A. Cepreesoii, B.Il. Cmupnosa, H.C. Cokonosckoit, C.JI. lllectakoBoii u nip.

BMmecte ¢ TeM nocturHyTas Hay4yHas pa3paOoTKa MpPUHIUIA COCTSA3aTEIbHOCTH
YTOJIOBHOI'O CYZOIPOU3BOACTBA SIBJSAETCS HEJOCTATOYHOW NMPUMEHUTENBHO K PELICHUIO
BOMpOCa O IMPOLECCYaJbHOM TIOJOXKEHUH Cyla B JEATENIbHOCTH [0 COOHUPaHHIO
J0Ka3aTenbCTB. V3yueHne yrojoBHO-NPOLECCYaIbHOM JHMTEpaTyphbl MOKA3alo, 4YTO 10
CUX MOp HET €AMHCTBA CPE/IU YUCHBIX-POLECCYATMCTOB B IOHUMAHUU MPOLIECCYaTIbHOM
OpUPOABl TMOJOXKEHUS CyJla B YrOJOBHOM IIPOLIECCE, OCHOBAaHHOM Ha MPHUHIIMIE
COCTSI3aTENbHOCTH, B TOM YHKCJIE U B JICSATEILHOCTH MO COOMpaHUIO J0Ka3arenabcTB. He
BbI3bIBAET COMHEHHME TO, YTO COCTS3aTE€IbHOCTH BO BCEM CBOEM MHOI000pa3uu
pacKpbIBaeTCsi HMMEHHO NP PpPAaCCMOTPEHMM Jiefla MO0 TNEepBOM HMHCTaHUMH. B
CYLIECTBYIOLIEH  HAy4HOW  JIUTEpaType  OTCYTCTBYET  KOMIUIEKCHBIA  aHAJU3
IPOLIECCYANIbHOTO TOJOXKEHUSI Cy/a B JIEATEIBHOCTH MO COOMPAHUIO OKA3aTENIbCTB B
COBPEMEHHOM yTOJOBHOM Iipouecce Poccum B cBere JAeWCTBUS  NPUHLIMIA
COCTSI3aTENbHOCTH MPU PACCMOTPEHUHU Jejla 1O MEepBOM MHCTAHLIMM, Ha4yUHas C
NOATOTOBKM JieNna K CyJeOHOMY pa3OupaTesNbcTBY M 3aKaHYMBash BBIHECEHHEM
IPUTOBOPA.

Kpome TOro, ¢ BBeA€HMEM MPUHLHUIA COCTSI3aTEIBHOCTH  YTOJOBHOTO
CYJIOIIPOU3BOJICTBA LEHTP TSKECTH HAYUHBIX AUCKYCCHI OBUT MEpeHeceH Ha BOIPOC O
COOTHOIIIEHUH MPOLIECCYaTbHOM aKTUBHOCTH CTOPOH M CyJa: UCKJIIOYAET JIU MPUHIIMII
COCTSI3aTEILHOCTA OJMHAKOBO PaBHYIO IMpPOIIECCyalbHYI0 aKTUBHOCTh CyJa U CTOPOH.

O6IJ_IGI/I3BGCTHO, qTo CCPALCBUHY COCTA3aHUA COCTaBJIACT IMpoucCcCyalibHOC
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MPOTUBOOOPCTBO MMEHHO C MOMOIIBIO J0Ka3aTeNbCcTB. He yAMBUTENBHO, YTO CETOMHS
Haubosiee OCTPO CTOUT BOIPOC O JOMYCTUMOCTHU OCYIIECTBJICHHS CYJOM COOMpaHUs
JI0Ka3aTeNbCTB B YCIOBUSX pealM3allid MPUHIUNA COCTA3aTEIbHOCTH YTOJOBHOIO
npolecca, a B Cilydae JHUIIEHUS CyJla 3TOro ImpaBa — O BBIPAOOTKE allbTEPHATUBHOIO
MEXaHU3Ma, KOTOPBIM OBl MO3BOJISUI Cydy, C OJHOH CTOPOHBI, HE OBITh BTSHYTHIM B
COCTSI3aHHE CTOPOH, a C APYroil — HMMEeTh BO3MOXKHOCTb BBIHOCUTH OOOCHOBAaHHBIA U
CHpaBeIUBBIN MPUTOBOP, 32 KOTOPBIA OH HECET OTBETCTBEHHOCTb.

Hear u 3amaum ucciaegoBanHus. Llens auccepTallMOHHOrO — MCCIEAOBAaHUS —
IPOaHAIM3UPOBATh MPUPOJY MPOLECCYATbHOTO MOJIOKEHUS Cyla B ACSITEIbHOCTH 10
COOMpPaHHIO [J0Ka3aTeIbCTB B CBETE pealH3allid MPUHIMIA  COCTA3ATEIbHOCTH,
OTNPENETUTh OCHOBHBIE NMPUOPUTETHI AEATEIBHOCTH Cyla U CTOPOH B PaMKax 3TOTO
JTama JOKa3blBaHMS, IPOBECTU aAHAINW3 HEMOCPEJACTBEHHBIX M OMNOCPEIOBAHHBIX
CrocoO0B cOOHMpaHUs CyAOM JIOKa3aTeNbCTB, a TaKXE OMNPEIENIUTh OCHOBHbBIE
HanpaBJICHUs B3aUMOJICHCTBHS CyZa U CTOPOH B ATON 00JIaCcTH AESITEIHHOCTH.

Jlnis [ocTHKEeHUS STOU eI HEOOXOAUMO pa3pelleHre CIeAYIOmuX 3a1ay:

- IPOCIEANTh PAa3BUTUE HAYUHBIX MPEICTABICHUI O MPOLECCYATbHOM MOJIOKEHUU
Cylla B X0/i€ COOMpaHHUs J10Ka3aTeNIbCTB B PA3NMUHBIE TEPUOIbI PA3BUTHUS POCCUNUCKOTO
YTOJIOBHOTO ITPOLIECCa;

- CPaBHUTh B CBET€ NPUHIMIIA COCTA3ATEIIbHOCTH pPAaHEE JEWCTBOBABIIEE WU
COBPEMEHHOE YTOJOBHO-IIPOLIECCYATbHOE 3aKOHOAATENLCTBO Poccum, perynupyroniee
IpOLIECCyaIbHOE MOJIOKEHUE CyJla MPU COOMPAHUM JOKA3aTeIbCTB MPU PACCMOTPEHUU
JIeJ1a 10 NePBOW MHCTAHIUU, U 1aTh 3TOMY 3aKOHOJATEIbCTBY OObEKTUBHYIO OLICHKY;

- JUIsl UCHOJIb30BAHMSI IMOJIOKUTEJIBHOTO OIBbITA B 00JIACTU  PEryJIUpOBAHUS
IPOLIECCYANIbHOTO CTaTyca CyJAa B JESITEIbHOCTH IO COOMPAHUIO JOKAa3aTeIbCTB B
YCIOBUAX  peald3allid NpPHUHLMIA  COCTA3ATEIbHOCTH  YTrOJIOBHOIO  Ipoliecca
IIPOAHAJIU3UPOBATh YTOJOBHO-IIPOLIECCYANbHOE 3aKOHOJATEIbCTBO CTpPaH pPOMaHO-
repmanckoit (I'epmanun) u anrmocakcoHckoi mpaBoBbix cuctem (CHIA);

- OOHApyXUTh HauOojiee BaXKHbIE U JIUCKYCCUOHHBIE MPOOJIEMbl YTOJIOBHO-
poLecCyalbHONU TEOPUU B 00JIACTH PEryJIUPOBAHUS POLECCYATBHOTO MOJOXKEHUS Cy1a

B CBCTC KOHCTUTYLIMOHHOI'O ITPHUHIUIIA COCTA3ATCIIbHOCTH,
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- paCCMOTPETh  BO3MOXXHOCTH  JAJIBHEUIIEH TMOCJIEAOBATEIBHON  pean3aiuu
NPUHLMIIA COCTSA3ATENIbHOCTH  MHPH PACCMOTPEHUHM Jiejla 10 IMEepBOM HWHCTAHIINH,
ONpPENENUTh  ONTHUMaJbHbIE IyTH €ro  pealu3aluy, NPEeMIOKUTh  MOJEIb
aTbTEPHATUBHOIO MOBEJCHUS CyJla B Clydyae Halnuuus mpolesa B J0Ka3bIBAHUU B3aMEH
CYIIIECTBYIOIIETO MpaBa Cy/ia cCOOMpaTh J0Ka3aTeIbCTBA MO CBOCH MHUIIUATHBE;

- pa3paboTaTh KOHKPETHbIE MPEAJIOKEHHUS TT0 BHECEHUIO U3MEHEHUHN U JOMOTHEHUH
B geciictByrommii YIIK P®, a Takke mNpakTHUYeCcKUe pEKOMEHAAMH B cdepe
NEeSTeNbHOCTH CyJa 10 COOMpaHMI0 JIOKa3aTeNbCTB HAa CTaJAud  CyJIeOHOro
pa3bupaTenbcTBa B YrOJIOBHOM  TIpollecce, OCHOBAHHOM  Ha  IPHUHIIMIIE
COCTA3aTEIILHOCTH.

O0bexTOM HACTOALLEr 0 HCC/Ie0BAHUA ABJISIETCS COBOKYITHOCTb
IIPAaBOOTHOILLICHUM, CKJIQJbIBAIOIIUXCS IIPH PACCMOTPEHUU CYJAOM YIOJOBHBIX JEN IO
IIEPBOM MHCTAHIMM HAa OCHOBE IMPHUHIUIIA COCTA3ATEIBHOCTH, & €ro IMpeaMeroM —
YTOJIOBHO-TIPOLIECCYaibHasl ~ JESATeNbHOCTh CyJa 10 COOMpaHHIO JTOKa3aTeNbCTB,
0azupyromascs, B 4aCTHOCTH, Ha mojokeHusx 4. 3 cr. 123 Koncruryuun Poccuiickoi
@enepanuu U cT. 15 «CoctazarenbHOCTh CTOpoH» YIIK PO.

MeToa010rH4eCKH IMCCEPTANMA OCHOBBIBAECTCS HA COBPEMEHHBIX JTOCTUKEHUAX
TEOPUU IIO3HAHUS COLMAIBHBIX SBICHUW, a TAaKXKE HA JHUAJEKTUYECKOM, JIOTHUKO-
IOpUJINYECKOM, CUCTEMHOM W CPaBHUTENIBHO-IIPABOBOM METOJNAX HccienoBaHus. [l
coopa M 00pabOTKM NPAKTUYECKUX JAHHBIX HCIOJIB30BAINCH METOAbl IPaBOBOIL
CTAaTUCTHKHU: CTaTHUCTHYECKasl CBOJKA, TPYNIHPOBKA, CTATUCTHUYECKOE HaONOAEeHUE (HE
BKJIFOUEHHOE), aHKETUPOBAHUE MTPAKTUUYECKUX PAOOTHUKOB.

Teopernueckyrw 0a3y HACTOSILETO MCCIENOBAHUS COCTABUIM TPYIbl POCCUMCKHUX
YYEHBIX B 00JaCTH HAyK YrOJOBHOTO M TPa)kKJJaHCKOI'O MPOLIECCOB, KPUMUHAIUCTUKH,
TEOPUH OIEPATUBHO-PO3BICKHON JEATEIIbHOCTH, CYyJIO0YyCTPOMCTBA, TEOPUU I'OCYIAapPCTBA
U 1paBa. ABTOp MCHOJB30BAN TPYAbl OTEUECTBEHHBIX U 3apyOEKHBIX CIELHAIUCTOB IO
¢unocoduu, COLMOIOTUH, TICUXOIOTHH.

HopmaTtuBHO-paBoBoii  0a3oii aucceprauum nociayxwin  KoHcTuTynus
Poccuiickon ®denepanun, MeXIyHapOAHBIE NMPABOBBIE AKThI, paHEe ACHCTBOBABILEE U
JNEUCTBYIOLIEE YTOJIOBHO-IIPOLIECCYAITBHOE 3aKOHOAATENBCTBO, PYKOBOJSIIME

pazbsicienus [lnenyma BepxoBuoro Cyna Poccuiickoit @enepaiiii, NOCTaHOBICHUSI U
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onpenenenus Koncrurynuonnoro Cyaa Poccuiickoii ®denepanuiv, BbIHECEHHBIE IO
BOIIPOCAaM yTOJOBHO-IIPOLIECCYATLHOIO MpPaBa.

OMnupuyeckoil 0a30i mMccjenoBaHMsl CIyXaT pe3yiabTarbl uzydeHuss 100
YTOJOBHBIX J€1 MyOJUYHOTO W YAaCTHO-yOJIMYHOTO OOBWUHEHHUS, PACCMOTPEHHBIX
dbenepanpabiM cyaoM CoBeTckoro paiiona ropoaa Tomcka 3a nepuox 2000—2001 roapr
(mo mpunstus YIIK P® 2001 roma), 250 men myOnMMYHOTO W YaCTHO-ITyOJIUYHOTO
OOBHMHEHUS, PAcCCMOTPEHHBIX (eaepanbHbIM cynoM CoOBETCKOro pailoHa ropona
Tomcka, ¢enepansabiM cynom IlepBomaiickoro paiiona ropoga HoBocubOupcka,
denepansubiM cynioMm Kuposckoro paiiona ropoaa Kpachosipcka 3a mepuoa 2001 — 2004
roabl, 1 ankerupoBanue 200 cynelr ¢enepanbhbix cynoB OxTsaopsckoro, Kuposckoro,
Cosetckoro paitonoB ropona Tomcka, Tomckoro obGiactHoro cyna, QenepalbHOro
ropoackoro cyna ropoaa bepracka HoBocubOupckoit obnactu, QenepanpHoro cyna
Kuposckoro paiiona ropoga Kpacnosipcka.

BeiBoabl, comepxkamuecs B JUCCEPTALlUM, CAEJIAHBI C Y4YETOM HW3Y4YEHHS
OMyOJIMKOBAaHHOW MPAKTUKHU CYJOB OOIIEH IOPUCIUKIIMK MO YToJOBHEIM neiam 3a 2000
— 2004 ronml.

Hayuynasi HoBM3Ha auccepranuu. Ha nuccepTalliOHHOM YpPOBHE OCYILIECTBIICHO
CUCTEMHOE HCCJIEIOBAaHUE JEITEIbHOCTH CyAa MO COOMpPAHUIO  JIOKA3aTeNIbCTB IPU
pPacCMOTPEHUHU JieJla MO TMEpPBOM HMHCTAHUMU B YCIOBUSAX pealu3aluy TMpPUHIUIA
cocts3aTenbHocTU. KpoMe Toro, npeoxeHa aapbTepHaTUBHAS MOJENb OBEACHUS Cy1a
B YCJIOBHMSIX  JOKa3aTeJIbCTBEHHON  HEJOCTATOYHOCTH,  IPEAyCMATpPUBAOILIAS
BO3MOXHOCTh CyJla OKa3blBaTh IMPOLIECCYaJbHOE BO3JEHCTBHE HA CTOPOHBI C LIEJbIO
noOyAUTH MOCIEAHUX OCYLIECTBUTH BOCIIOJHEHUE TPOOEIOB TOKA3bIBAHMUS.

[lo pe3ynpTaTaM HCCIIEOBAaHUS Ha 3alUTy BBIHOCSTCS CIEIYIOLIME OCHOBHBIE
MOJIOKEeHMS:

1) B pamkax COBPEMEHHOr0 YrOJOBHOTO CYyJONPOU3BOJCTBA, OCHOBAHHOI'O Ha
IOPUHIIUIE COCTA3ATENIbHOCTH, CYyJ, paspelias YrojloBHOE Jello, He JOJKEH
HEMOCPEJCTBEHHBIMU CIOCO0AMHM Y4acTBOBaTh B COOMpPAHUU HOBBIX OOBHHHMTENBHBIX
WIK OIpaBIaTENbHBIX JOKAa3aTeIbCTB M TEM CaMbIM BKJIIOYAThCS B BBINOJIHEHHE

(1)YHKI_II/II/I OOBUHECHHS UJIH 3allIUTBI COOTBETCTBCHHO.
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2) IlpomeccyalbHOMY TIONOKEHHIO CyJa B JICITCIBHOCTH 10 COOMPAHHIO
JIOKa3aTeIbCTB B  YrOJOBHO-TIPOIIECCYAIbHOM 3aKOHE JIOJDKHA OBITH IOCBSIICHA
CaMOCTOSITEJIbHAS HOPMA, IO COACPKAHUIO CYHIECTBEHHO OTJIMYAIOIIAsCs OT HOPMBI,
MpeAyCMaTPHUBAIONICH MPOIECCYadbHBI CTaTyC B JICATCIBHOCTH IO COOMPAHHIO
JI0KAa3aTeJIbCTB TAKUX YYaCTHUKOB, KaK ClieloBaTelb, JO3HABATElb, MPOKypop. Takoe
CaMOCTOSITEJIbHOE OIKMCAaHKME TMPOIECCYaIbHOTO CTaryca cyJa B JEATEIbHOCTH IO
coOMpaHUIO T0KA3aTEIIbCTB COTIACYETCs C IPUHIIMIIOM COCTSA3aTeIbHOCTH U TaKUMU €r0
MpU3HAKAMH, KaK pazneneHue YTOJIOBHO-IIPOLIECCYAITbHBIX byHKINN u
CaMOCTOSITEJIbHBIM ~ MPOLECCYaldbHbIM  CTaTyCOM CyJa KakK HE3aBUCHUMOIO U
OecTpUCTPacTHOTO OpraHa MpaBocyaAus. B auccepranuu MPeasioKeH MPOEKT TaKou
cratbu YIIK PO®.

3) B YTOJIOBHOM CYJIONIPOU3BOJICTBE, OCHOBaHHOM Ha MPUHIIUTIC
COCTSI3aTeJIbHOCTH, ACATEIBbHOCTh Cy/la B paMKax COOMpaHUs 10Ka3aTelbCTB (MMEHHO
npu  COOMpaHUM B COOCTBEHHOM CMBICIE CJIOBA, T.€. [JII TIOJYYEHHUS HOBBIX
JIOKA3aTeIbCTB) JODKHA OBITh OrpaHUYEHA CIICTYIONIMMH OCHOBHBIMHU HAIPABJICHUSMHU:
BO-TIEPBBIX, ONOCPEAOBAaHHBIM COOMpPAHHEM JOKA3aTeJIbCTB, OCYIIECTBISIEMBIM ITyTEM
pa3penieHus  XOJAaTauCTB  CTOPOH,  HAIpAaBJIEHHBIX HA  MOJYYEHHE  HOBOIO
JIOKA3aTeILCTBEHHOIO0 MaTepraa; BO-BTOPBIX, IPOLIECCYaTIbHBIM BO3JEHCTBUEM Cya HA
CTOPOHBI c LIEIBIO o0y IUTh MOCJICIHUX nocoOpaTh HEJIOCTAIOIIM N
JIOKA3aTeIbCTBEHHBI Marepuai; B-TPETbUX, CO3JaHUEM CYJIOM OpraHU3alMOHHO-
MPOLECCYAIBHBIX YCIOBUM U OKa3aHUEM MPOLIECCYaTbHOW TOMOIIM CTOPOHAM IS TOTO,
9TOObl 00ECIEYUTh peajbHbIe YCIOBUS pealh3alldd HMX ITIpaBa Ha COCTSA3aHUE C
MOMOIIIBIO0 COOpPaHHBIX JI0KA3aTEIbCTB; B-YETBEPTHIX, COOMPAHUEM CYJIOM JTI0KAa3aTEIbCTB
HEMOCPEACTBEHHBIMU ~ CIIOCOOAMHU, HO  MCKJIIOYMUTENIbHO B LENAX  IPOBEPKHU
JI0KA3aTeNIbCTB, UMEIOIIMUXCS B Jene. Maes orpaHnyeHus: mpoueccyalbHON aKTUBHOCTH
CyJa B JICSITEIBLHOCTH MO COOMPAHUIO HOBBIX JIOKA3aTEIbCTB HU B KOEH Mepe HE JOJKHA
pacOpoCTpaHsTBCS HA TMPOILECCYabHYIO JEATEIBHOCTh IO TIPOBEPKE U OILICHKE
JOKa3aTenbCTB. Ha 3THX 3Tamax mpoliiecca JoKa3bIBaHUS CyI OBbLIT M JOJIKEH OCTaBaThCS
MPOIECCyaIbHO aKTUBHOM (DUTYpoii, HHAYe OH OyIET MOABEPTHYT OMACHOCTH IOMACTh B

npoucCCyaIbHYI0 3aBUCUMOCTD OT ACATCIIbBHOCTH CTOPOH.
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4) B yclOBHSIX COBPEMEHHOI'0 YTOJIOBHOTO MPOLECCa MPU PACCMOTPEHHH JIea 10
NEepBOM HWHCTAHIIMM OJHUM U3 OCHOBHBIX HAIPABICHUN JAESITENBbHOCTH CyAa MO
coOMpaHUIO JI0KA3aTeNIbCTB JOHKHO CTAaTh OMOCPEIOBAHHOE COOMpaHUE TOKA3aTebCTB
MyTEM pa3pelICHHs] XOJATaiiCTB CTOPOH, HAMNPABJICHHBIX HAa IMOJIYYEHHE HOBOIO
JI0OKa3aTeIbCTBEHHOr0 Marepuasa. CylmecTBYIOIIMII B YrOJOBHO-IIPOLIECCYAIBHOM
3aKOHE MOPSAOK pa3pelleHus CyJAOM TaKMX XOJATalCTB B LEJIOM COOTBETCTBYET
OPUHLUIY COCTA3aTeNbHOCTH. {151 TOoro, yToObl B OOJBIIEH CTENEHU rapaHTUPOBATh
paBO CTOPOH Ha COCTSI3aHME C IMOMOUIBIO COOpaHHBIX JokazaTenbcTB, B YIIK P®
HEOOXOAMMO ONpEAeNUTh TMepeueHb XOAATalCTB, MOAJEKAUIMX Oe3yCIOBHOMY
YAOBIETBOPEHUIO CO CTOPOHBI CyJa: XOJATaliCTBO O BBI30BE CBUACTENS JUIS
YCTAaHOBJICHUS WJIM OINPOBEPXKEHUS anuOu MOJCYJIMMOro; XOJaTaiicTBO O JOIpoce
CBUJETENIEH, SABUBLUIMXCA B CyJ [0 HMHUIMATUBE M 3a CYET CTOPOH, a TaKXKe
OpeIyCMOTPETh  BO3MOXKHOCTh ~ OOKajoOBaHUS ~ CTOPOHaMHM  OTKa3za cyga B
yIOBJIETBOPEHUHU XOJAaTaliCTB, HAMPABJICHHBIX HA COOMpPaHUE 10Ka3aTEIbCTB.

5) CyneGHble nelcTBUs, IPOU3BOIMMBIE B paMKax CyAeOHOro pa3doupaTesbCcTBa U
HalpaBJICHHbIE Ha COOMpPaHHWE HOBBIX JOKAa3aTElIbCTB, JIOJKHBI OBITh OCHOBaHbI Ha
XOJaTaliCTBE CTOPOHBI 3alIUTHl WiIM OOBHHEHMs. Ilpu 3TOM cCyn mpu pasperieHuu
YTOJIOBHOIO Jiena 00si3aH HanoMHHAaThb CTOPOHaM O BO3MOXKHOCTH 3asBICHHUS
XOJaTaliCTB O MPOMU3BOACTBE CYIEOHBIX NEUCTBUM M O BO3MOXKHOCTU JOIOJHHTH
cyneOHOe CIEACTBHE, a TakXKe MO0 UX MPOChOE Pa3zbsACHATH MOPSIOK IPOU3BOJCTBA
Cy/€OHBIX ACHCTBUM.

6) B pamkax yrosoBHOro CyJIONpPOM3BOJCTBA, OCHOBAHHOI'O Ha IPHUHIIMIE
COCTSI3aTENbHOCTH, MOXKET BO3HHMKHYTH MPOOJIEMHAs CUTyalusl J0Ka3aTelbCTBEHHOU
HEJIOCTaTOYHOCTHU, KOTJ1a CTOPOHBI 0 KAKUM-TO IPUYMHAM HE MOTYT WJIM HE JKEJIAl0T €
BOCIIOJIHUTh. B pamkax yrojoBHOro mnponecca, OCHOBAHHOTO Ha COCTA3aTEIbHOM
Hayajle, BbIXOJ BUAUTCS B CO3JaHWU MEXaHHW3Ma aJlbTEPHATUBHOIO IOBEICHUS Cyla B
yCJIOBUAX MpoOenia B JOKa3bIBAHUHU, KOTOPHIN HE CBSI3aH C CAMOCTOSATEIbHBIM PO3BICKOM
CyJIOM HOBOIO JOKa3aTeJIbCTBEHHOIO0 MaTepuana. Takod MeXaHW3M BHAHWTCS B
OTJIOXKEHUH PACCMOTPEHHSI YTOJOBHOIO Ji€jla, KaK MO0 MHULMATHUBE CTOPOH, TaK W IO
WHUIMATUBE Cy/a, B CBS3H C HEOOXOJUMOCTBIO YCTpPaHEHUsI Mpodesia B T0Ka3bIBAaHHUH.

Cy,[[ B JJaHHOM CJIy4daC JIMIIb KOHCTATHPYCT HAJIUYINC AOKA3aTCIbCTBCHHOI'O np06ena,
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MPETSITCTBYIOMIETO BHIHECEHUIO 3aKOHHOTO M 00OCHOBAaHHOTO MPUTOBOpA. YCTpaHEHUE
npobena B JOKa3aTeIbCTBEHHOW 0a3e BO3JaraeTcs Ha CTOPOHBI, KOTOpHIE
CaMOCTOATENIFHO M30MPaIOT KOHKPETHBIA crocod (B pamkax cymectByionmx B YIIK
P®) nukBumanmum mnpobena. [lpm  HEOOXOaUMOCTH CyAd  MOXKET OKa3bIBaTh
IIPOLECCYAIbHO-OPraHU3allMOHHY0  [IOMOIIb CTOPOHaM, YTO B IIOJHOW Mepe
corjacyercs ¢ peajn3alieil NPUHLNIA COCTSA3aTEIbHOCTH B COBPEMEHHOE YIOJIOBHOE
CyJI0IIPOU3BOJICTBO.

7) PaccMmoTpenue nena 1O NEPBOM MHCTAHLIMM HE OIPAHUYMBAETCS MPECIAMU
CcyneOHOro  pa3OHpaTelbcTBa, B CBSI3U C YeM HEOOXOJUMO MOCIEI0BATENIbHO
peaIn30BBIBATH IPUHIIMII COCTA3ATEIBHOCTH U B paMKax MOATOTOBKU JieNa K CyAeOHOMY
pa3dupaTenbCcTBy, B TOM 4YHCJIE€ M B paMKax IMpeABapuTeNIbHOTrO ciaymanus. Ilpu
MPOBEJACHUU MPEBAPUTEIBHOIO CIyIIaHusi HOpMbI 4.8 ¢T.234 u 4.3 ct. 235 VIIK PO,
Kacarolecs: BbI30BAa CBUJETENEH, HEOOXOOUMO MPUMEHSTh B CHCTEMaTHUYECKOM
€IMHCTBE, B CBS3M C YEM Yy CyJa INpU NPOBEACHUU NPEIBAPUTEIBHOIO CIYyLIAHUS
HEOOXOIMMO  KOHCTATHpPOBaTh OTCYTCTBHE IPOLECCYaIbHBIX IOJHOMOYMHA IO
CaMOCTOSITEJIbHOMY  BBI30BY HOBOTO cBHAETENs. B 1memsix mnociaenoBareabHOM
peanu3auuy MPUHOUIA COCTSI3aTEIbHOCTU MpPU MPOBEACHUM IPENBAPUTEIHLHOTO
CIylmaHusi HEOOXOJMMO 3aKpenuTb MPaBWIO, COIJaCHO KOTOPOMY B  XOJ€
IPEIBAPUTEIBHOTO CIYIIAHUS CyJ MPUHUMAET y4acTHE€ B JONPOCE CBUAETENA IO
OCTaTOYHOMY MPHUHIMIY, T.€. TOCIE €ro Jompoca CTOPOHAMH, M HE BIIPaBE 3a]1aBaTb
BOIIPOCHI 00 OOCTOSITENBCTBAX, KOTOPbIE HE ObLIN MPEAMETOM JO0MPOCa CTOPOH.

8) OrpanuueHue TmpaBa CyJa Ha CaMOCTOSITENIBHOE COOMpaHHWE HOBBIX
JIOKA3aTe€IbCTB BO3MOXHO TOJIBKO €  OJHOBPEMEHHBIM IOBBIIIEHUEM  YPOBHS
IpoLecCyalbHOW aKTUBHOCTH CTOPOH B 3TOM 00JIaCTH NeATENbHOCTH. B CBA3M ¢ 3TUM
MOJIHOLIEHHAsl pealn3alusl IpaBa CTOPOH 3alllUThl U OOBUHEHHS HA COCTS3aHHUE C
MOMOIIBIO JJOKA3aTEIbCTB, B YACTHOCTH, MOXKET OBITH 0OeclieueHa: BO-TIEPBbIX, IyTEM
yeTko pernamentanuu B YIIK PO nopsaka v ycnoBuid MPOU3BOACTBA «IIEPEKPECTHOTO
JIOTIPOCa», B COOTBETCTBUU C KOTOPBIMHU CYyJl HE BIPAaBE BMEIIMBATHCSA B MPOU3BOJCTBO
MEPEKPECTHOTO JOMPOCca, 3a UCKIOYEHUEM CIIy4aeB, KOTJa OH MO CBOEW WHUIIMATHBE
WIM 10 XOJATaliCTBY CTOPOHBI MOXET MPHUHATH pelleHne 00 OTKIOHEHHH

MOCTABJICHHOTO MPOTUBOMOJOKHON CTOPOHOM BOmpoca WM O MpEeKpalleHUH
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JAJIbHEMIIEr0 MPOBEACHUSA IEPEKPECTHOTO JONPOCa, €CIAM NPUAET K BBIBOJY, YTO
IIOCTaBJICHHBIM BOIPOC WM JaJbHEHIIEe MPOJOJDKEHUE IIEPEKPECTHOrO JO0Ipoca
HAIIPABJIECHO HA YHWKEHUE YECTH M JIOCTOMHCTBA JIONPAIIMBAEMOrO JHULA; BO-BTOPBIX,
nyteM 3akperuieHust B YIIK P® Bo3MOKXHOCTH ITPOBENEHUSI CTOPOHAMU «IIOBTOPHOTO U
JOTIOJIHATEJIBHOTO  JONPOCOB» YYaCTHUKOB YTOJIOBHOTO CyIOnpousBoicTBa. Ilpu
IPOU3BOJICTBE IMEPBOHAYAIBHOIO (OCHOBHOTO), IOBTOPHOTO U JOHOJHUTEIBHOIO
JIOTIPOCOB IIPOLIECCYATIbHOE YyYacTHE CyJa JOJDKHO HOCUTHh OIPAHUYEHHBIM XapakTep,
T.. B XOJ€ NEPBOHAYAIBHOIO M IIOBTOPHOIO JOIPOCOB CYyJ HE BIpaBe 3a1aBaTb
BOMPOCHl 00 00CTOATENLCTBAX, BXOSAIIUX B MPEIMET JIOKA3bIBaHUS, KOTOPbIE HE ObLIN
IPEAMETOM  JIOIPOCA, IMPOU3BOAUMOIO CTOPOHAaMH, a BIIpaBe 3aJaBaTh JIMIIb
YTOUHSIOLIME BOIPOCHI, a TAaKXe BOIPOCHl, HANPABICHHBIE HA IIPOBEPKY YKE
MMEIOIINXCS J0KA3aTeNIbCTB, HO TOJBKO IOCIIE OKOHYaHUs JO0IPOCa CTOPOHAMMU.

BcecTtopoHHss mpoueccyanbHas aKTUBHOCTH CTOPOH B ACSATEIBHOCTH II0
COOMpPaHUIO JIOKA3aTeNbCTB OyleT OrpaHMYMBaTh HEOOXOAMMOCTH MpPOIECCYaTbHO-
aKTUBHOM NESATENILHOCTU Cyla B 3TOM 00JacTu.

B pabore coxmepxarcs W Jpyrue NOJOXKEHHs, OTIMYAIOIIUECS 3JIEMEHTaMu
HAay4YHOM HOBU3HBI, a TaKXe IPEMIOKEHHUS II0 COBEPUICHCTBOBAHUIO YTOJIOBHO-
IIPOLECCYAIBHOTO PETYJIUMPOBAHUA MPOLIECCYaIbHOr0 IIOJOXKEHUS CyJda B paMKax
NESATENBHOCTU 10 COOMPAHUIO JI0KA3aTENIbCTB B YCIOBUSX CyAeOHOro pasOupaTesbcTBa
(B TOM uncine chOpMyIUPOBAHHBIE B BUJIE MpEIaraéMbIX U3MEHEHUN U TONOJHEHUN K
VIIK POD).

Teopernueckass 1 NPAKTHYECKAs 3HAYMMOCTb JUCCEPTALUM ONIPEACIISIETCS TEM,
YTO €€ BBIBOJbI MOTYT OBIThb MCHOJB30BaHbI JJI JalbHEHIIEro paspeuieHus: npoodsiem
HayKH yT'OJIOBHO-IIPOLIECCYaAJIBbHOIO IIpaBa, a TAKXKe IIPU COBEPILICHCTBOBAHUM YTOJIOBHO-
IIPOLIECCYAIBHOTO 3aKOHOJATENbCTBA. PekoMeHnanmm, coaepkaimecss B JUCCEepTallnH,
MOTYT OBITb TNPUMEHEHbl B TMPAKTUUYECKOW NEATENbHOCTH, a €€ TEOPETUYECKUE
MOJIOXKEHMSI YYTEHBI MPU pa3paboTKe y4yeOHOW U METOAMYECKOW JUTEpaTyphl MO Kypcy
«¥YrosoBHBIN nIponiecc PO».

Anpolauus pe3yabTaToB HCcaAeA0BaHMA. Jluccepramus MOATOTOBIEHA Ha
kKadenpe YroJoBHOTrO Ipoliecca, MPOKYPOPCKOTO HaA30pa U IPABOOXPAHUTEIHHOM

ACATCIbHOCTHU Tomckoro ToCyaapCTBECHHOI'O YHHUBCPCUTCTA, I'IC OCYHICCTBJICHBI CC
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obcyxnenrne u pernensupoBanre. OCHOBHBIE BBIBOABI JMCCEPTAIIMU OITyOJIMKOBAHBI B
HAay4yHbIX CTaThsiX W M3JIOKEHbl B BBICTYIUICHUSX HA HAYYHO-NPAKTUUYECKUX
koH(pepeHusax, npoBoauMbix B 2003 — 2006 rr. B Tomcke, HoBocubupcke, Psa3zanmu.

OCHOBHBIC TOJOXKECHHUS TUCCEPTAIIMOHHOTO HMCCIICAOBAHUS BHEAPCHBI B yUYCOHBIN
npouecc Tomckoro ¢unmnana Axagemuu mnpaBa u ynpasienus DenepanbHON CIyKOBI
WCIIOJIHEHUS Haka3aHuil Poccum.

Ctpykrypa paborbl: [luccepranus COCTOUT U3 BBEICHMS, YEThIpEX IJIaB,
3aKJIIOUYCHMS, CIHUCKAa MCIOJIb30BAHHBIX HOPMATHUBHBIX AaKTOB M JIUTEpaTypbl H

MIPUIIOKEHHM.

COJEPXAHUE PABOTBI

Bo BBeaeHMH OOOCHOBBIBACTCS AaKTyaJIbHOCTh TEMbl W HaydHas HOBH3HA
WCCIICIOBAHUsSA, OMNPEACIAIOTCS IeNd, 3adadd, OOBEKT M MPEAMET HCCIIeI0BaHMUS,
YKa3bIBAIOTCS TEOPETHUYECKAash U METOJOJIOTMYECKass OCHOBBI PAaOOThI, dIMIHUpPUUYECKAS
0a3a, W3ararOTCA OCHOBHBIC IIOJIOKEHMS, BBIHOCMMBIE Ha 3alllUTY, COJEPKATCS
CBEJICHHUSI O TEOPETHUYECKON M MPAKTUYECKOW 3HAYMMOCTHU HMCCIIEJOBaHUs, anpoOaiuu
MOJYYEHHBIX PE3YIbTATOB.

B nmnepBoit rnaBe «IIpoumeccyasbHOEe MOJMOKEHHE CYAAa KAK Y4YaCTHHKA
coOMpaHusi /10Ka3aTeJbLCTB NPH PACCMOTPEHHMH Jiejia 1O NepPBOil MHCTAHUUM B
yrojioiom mnpounecce Poccumm» paccmarpuBaeTcs MpolLECCyalbHbIA CTATyC CyJa B
cobupanuu nokazarenbcTB o YIIK P®, onpenenstoTcss ciocoObl U eI €ro y4yacTusl B
ATOM 00JIaCTH JEATETBLHOCTH, MPOBOJIUTCA AaHAJIU3 TOUYEK 3PEHUsS, BBICKA3aHHBIX B
IOPUANYECKON JIUTEpAType, MO MOBOAY OrPAHUYEHHO-AKTUBHOIO Yy4YacThs CyJa B
coOMpaHMM  JIOKAa3aTeIbCTB, a TaKXkKe  IMpejylaraercss  aBTOPCKOE  BHUJEHUE
MPOIIECCYAIbHOTO yYacTHs CyJa B COOMpaHUU JOKa3aTEIbCTB MPU PACCMOTPEHUHM JIielia
[0 TMEPBOM UHCTAHLIHM.

[IpencraBnsercsi, 4TO HEJIb3d MNPOTUBOMOCTABISITh COCTA3ATEIBHOCTh U €€
MPOSIBIICHUE B OrPAaHUYCHHO-AKTUBHOM IIOJIOKEHUHM CyJa MPU HENOCPEACTBEHHOM

coOuMpaHUU JOKa3aTeIbCTB B YCIOBHUSX COBPEMEHHOI'O YIOJIOBHOTO IIpoliecca H
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CTpEMJICHHE K JOCTHKEHHUIO OOBEKTUBHON WCTUHBI KaK OJHOM W3 IIeJiel yTOJIOBHOTO
rpouecca.

[To MHeHHMIO aBTOpA, U3 aHAIM3a CUCTEMATUYECKOT0 TOJNKOBaHUsA psiaa HopM YIIK
P® (u.lct.14, u.4 c1.302, cr.cT. 379, 380 VYIIK P®) yerko BWAHO, YTO IIENh —
JOCTIKEHNE OOBEKTHBHOW WCTHHBI, TPAJWIIMOHHO CBOWCTBEHHAS MJIs POCCHUMCKOTO
YIOJIOBHOTO  IIPOLECCa,  XapakTepHa W JUII  COBPEMEHHOIO  YIOJIOBHOI'O
CyJOIIPOU3BOJICTBA, IIOCTPOEHHOI'O HA OCHOBE IPUHIIMIIA COCTI3aTEIbHOCTH.

HctHa B yroJOBHOM CYJIONPOM3BOJICTBE MOXKET OBITh YCTAHOBJIEHA JIBYMS
crnocobaMu: C TIOMOIIbIO AKTUBHOM JESATETbHOCTH CyAa, B TOM YHUCIE U IO
CaMOCTOSITEIbHOMY ~ COOMpaHHMIO  JIOKa3aTeNbCTB, MJIM C TOMOIIbIO aKTHBHOMN
IIPOLIECCY AIIBHOU NEeATEIIbHOCTU CTOPOH, 0COOEHHO B dbopMupoBaHuu
JI0Ka3aTeNIbCTBEHHOW 0a3bl, i€ Cy/ JUIIb PyKOBOJUT COOMPATENBbHON AEITEeIbHOCTRIO U
«CTUMYJIHMpPYET» €€, BIIOCICACTBUU OLEHHUBAs W IIPOBEpsAs  [OKA3aTEIbCTBA,

MMpEaACTaBJICHHBIC CTOPOHAMM.

B coorBerctBum ¢ VIIK P® B pamkax aesTenbHOCTH 1O COOWPAHHIO
JI0KA3aTeNIbCTB CYJl PEan3yeT CBOM IOJHOMOYHMS B CIEAYIOIIMX HAIpPaBICHUSX: BO-
MEPBbIX, OCYIIECTBISIET COOMpaHHE HOBBIX JOKA3aTeIbCTB IyTEM MPOU3BOJCTBA
CyeOHBIX JCHCTBUM MO CBOECH MHUIIMATHBE — HEMOCPEACTBEHHBIE CIIOCOOBI COOMpaHus
nokazarenbcTB (4.3 cr.275, cr. 277, u.3 c1.278, ¢1.282, 4.2 ¢1.281, cT1.283, CT.CcT.284,
285, 286, 287, 288, 289, 290 VIIK P®), Bo-BTOpBIX, OCYIIECTBISET OMOCPEIOBAHHOE
coOMpaHue JOKa3aTeNbCTB IMYTEM pa3pelieHus XOJaTalCTB CTOPOH 3alllUThl U
OOBUHEHUSI, HANpPABJICHHBIX Ha TOJy4YEHHE HOBOIO JI0KA3aTEIbCTBEHHOTO MaTepualia
(4. 5 — 8 cr. 234, 4.3 cr. 235, c1. 271), B-TpeThbUX, B COOTBETCTBUH C 4.3 CT.15 u
cT. 234 VIIK P® co3maer HeoOXoAMMBIE YCIIOBUSA ISl UCHOJHEHUS CTOPOHAMHU MX
MPOIIECCYAIbHBIX O0SI3aHHOCTEM M OCYIIECTBJICHUSI TPEIOCTABICHHBIX UM MpaB (T.€.
OKa3bIBa€T IMPOIIECCYAIbHYI0 IIOMOINb), B TOM 4YHCJE W IIpaBa Ha COCTsA3aHUE C
MOMOIIBI0 COOpPAaHHBIX OKa3aTeIbCTB. KpoMe TOro, 4eTBEpTHIM HANpPaBICHUEM €ro
NEATeTbHOCTH B paMKaxX COOMpaHHS JI0Ka3aTelbCTB SIBISETCS B COOTBETCTBHH CO
ct.87 YIIK P® ocymiecTBieHne cyaoM cOOMpaHHs HOBBIX JTOKa3aTEIbCTB B IIEJIAX

IMPOBCPKU OOKA3ATCIbCTBCHHOI'O MaTCpHalia, YK€ UMCIOIICTOCA B ACJIC.
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B cBsa3u ¢ tem, uro YIIK P® He mogumHMi mpaBo Cylla Ha CaMOCTOATEIBHOE
coOMpaHre HOBBIX JIOKA3aTEIbCTB HEMOCPEICTBEHHBIMH CIOCOOAMHM TOJBKO IIEISIM
MPOBEPKH JTOKA3aTEIBCTB, IPEACTABICHHBIX CTOPOHAMH, COOMpAaHHE CYJIOM HOBBIX
JTIOKa3aTeIbCTB, XOTS M B OTPaHUYCHHOM BHJIC (C yUETOM IpaBHJIa O HEBO3MOXXHOCTH
CyJZla BbI3BaTh HOBOTO CBHJETENsS MO cBoed mHunmatuse (4.4 c1.271,c1.278 VIIK PO),
IpaBUil O MPOBEJACHUH JIONIPOCOB, KOTOPBHIE OPUEHTUPYET CY/ HA YYacTUE B JOMPOCAX
YYaCTHUKOB IIpoliecca MO OCTATOYHOMY IMPHUHIMIY, T.€. MOCIE JI0Impoca CTOPOHAMH
(ct.ct.275, 277, 278, 282 VIIK P®)), Bce ke ocTaeTcs OAHUM M3 HAIPABICHUI €ro
JESTENHHOCTA TI0 COOMpaHUWIO JIOKA3aTEIbCTB B PaMKax COBPEMEHHOTO YTOJOBHOTO

CyaOoIIporu3BOACTBA.

B AUCCEpTAalM aBTOp IMPUXOAHUT K BbIBOAY, YTO CYIICCTBOBAHHC TAKOI'O
HanpaBJICHUS ACATCIIBHOCTH Cyada B YI'OJIOBHOM MPOHCCCC, OCHOBAHHOM Ha IIPHUHIOUIIC
COCTA3ATCIIbHOCTHU, BpAJd JIX MOKHO IPU3HATH IIPABUJIbHLIM. IIo MHEHUIO AUCCCpTaHTa,
JUISL  TIOCJIE€A0BATEIbHOM peain3anun NpUHOUIIA COCTA3aTCIBbHOCTU B YI'OJIOBHOC
Cyaonpounu3BoaCTBO HGO6XOI[I/IMO, yTOOBI  BO3MOKHOCTH OCYIICCTBJICHUA CYyIOM
CO6I/IpaHI/I$[ HOBBIX AO0Ka3aTCJIbCTB HCIOCPCACTBCHHBIMU criocobaMu 1O  CBOEH
HMHUIIMATHUBC ObL1a OTpaHHUYCHA HCO6XOI[I/IMOCTBIO IMPOBCPKU JA0Ka3aTCJIbCTB,

HUMCIOIINXCA B ACIIC.

B pa60Te ACJIACTCs BBIBOJ, YTO B YTOJIOBHOM CYIOIIPOHU3BOACTBC, OCHOBAHHOM Ha
IMPUHIOUIIC COCTA3ATCIIbHOCTH, WHUIHUHUPOBAHUC ITPOU3BOACTBA Cy,[[C6HBIX HCﬁCTBHﬁ B

OCJIAX IIOITOJIHCHHUA ,Z[OKaSaTCJIBCTBeHHOﬁ 0a3el — 3TO 3aJlada CTOPOH.

ABTOp CKJIOHEH IIOJIaraTtb, 4YTO 3aKOHOAATENb, OIPENENSAs IPOLECCYyAIbHOE
MOJIOXKEHHE Cy/la B COOMPAHUM JOKA3aTEIbCTB, JOJIKEH ObLI BBIIEIUTH CYJ B KaueCTBE
CaMOCTOATEIILHOTO YyYacTHHKa (CyObekTa) coOMpaHus JOKa3aTeabCTB (Kak 3TO OH
caenan B pa3a. Il ri. 5 VIIK P®) u onpenennts ero npoueccyalibHbli CTaTyC, UCXOS U3
3akperieHHoro B cT.15 YIIK P® nmpuHumma cocts3aTeabHOCTH U OCYIIECTBISAEMON UM
eIMHCTBEHHOW (DyHKIMM pa3pelieHus Aena. B cBsa3u ¢ 3TuM, HEOOXOIUMO JIOMOJHHUTH
ct.86 YIIK P® mopmoii crnenyromero coaepxkanusi: «Cyo ocywecmensem codupanue
00KaA3amenbCmse 8 Xooe Y20JI08H020 CYOONPOU3BOOCMBA NOCPEOCMBOM PA3PEULeHUS]

xooamaticme CMOpPOH O Npou3eoocmee cyO0eOHbIX Oelicmeuill. B yenix nposepku
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npeoCcmaegienHblX CMOPOHAMU 00KA3amenbCme cy0 6npase npou3sooums YKa3amHvle 6
Hacmoswem 3akoHe cyOeOHble Oelicmeusi no ceoel uHuyuamugey. VICKITIOUUTH W3
PEeIyCMOTPEHHBIX 4.1 CT.86 yUaCTHUKOB COOMPAHUS TOKA3ATEIbCTB «CY».

Bropas rnaBa «Quepk pa3BUTHS NpPeIOCTABJICHUS CYAy IOJHOMOYHIl 10
COOMpPAaHMIO J0KA3aTEJbCTB NPH PACCMOTPEHUM [eJIa MO0 NMepBOM MHCTAHLUHM IO
YIOJIOBHO-TIPOLIECCYAJIbHOMY  3aKOHoAaTeJbcTBY Poccum mepuoga ¢ 1864
a0 2001 roma. AHajaM3 MOJHOMOYMI cyJa MO COOMPAHHMIO J0KA3aTEJbCTB IPH
pPaccMOTpeHMH [eJia M0 IepPBO HHCTAHLUMH IO YroJOBHO-NPOLECCYATbHOMY
3aKOHOAATEJBCTBY CTPAH AHIVIOCAKCOHCKON MW POMAHO-TePMAHCKOH INPaBOBBIX
cuctreMm (Ha npumepe O®PI" u CIIA)» cocTout U3 Tpex maparpados.

B mnepBom maparpade «YuyacTue cyaa B COOMPaAHUM J0KA3aTeJbCTB MNPH
PacCMOTPEHHH 1eJia MO0 NMepBOil MHCTAHIUM B YIrOJIOBHOM mpouecce Poccuiickoi
HMIIEPUH N0 YCTaBY YTO0JOBHOro cyaompou3BoacTBa 1864 roma» paercss aHaius
IPOIECCYATbHOTO MOJIOKEHUS Cyia B ACSITEILHOCTH IO COOUPAHMIO 10KA3aTeIbCTB MPHU
PacCMOTPEHUU JIeJIa IO MEPBOM MHCTAHIMU 110 Y CTaBy YIOJIOBHOI'O CYJIOIPOU3BOICTBA
1864 roma (manee YVYC), packpbIBaloTCsl HEMOCPEACTBEHHBIE U OMOCPEIOBAHHbBIC
crnocoObl coOupaHusl CyJOM JIOKa3aTeNbCTB, LEIM Yy4dacTus CyJa B 3TOW oOnacTu
IIPOLIECCYAIBHOIO JOKa3biBaHUsA. KpoMe TOro, uccieayroTcs CyleCTBOBaBIIME MHEHUS
CTOPOHHMKOB W TPOTMBHUKOB MJAEH OIrPAHUYEHHO-AKTUBHOI'O IPOLECCYaJIbHOIO
MOJIOXKEHUSI CyJ1a B ACSITEIbBHOCTH IO COOMPAHUIO JI0KA3aTeNIbCTB.

YYC 1864 roma 3akpenmuia NPUHLUUII  COCTA3ATENBHOCTU  CYJEeOHOTrO
pa30OupaTenbCcTBa, KOTOPBIM HE MCKIIOYall MPOIECCYaJbHOM aKTUBHOCTU CyJAa B
NESATENbHOCTH MO COOMPAHMIO [OKA3aTEeNbCTB, HO  JOCTaTOYHO €€  OTrpaHuYMBall
(HampuMep, MpaBWJIaMU O BBI30BE U JOMNPOCE CBUIECTENEH, MNPEAYyCMOTPEHHBIMU
cT. cT. 558, 559, 561, 564, 573, 574 u 720 YYC, npaBunamMu 0 JOIPOCE MOACYAUMOTO,
HE TMpU3HAIOIMIET0 CBOIO BHHY, cT. 688 VYVYC). Hcxoms wu3 coaepkaHusi 3THUX
OTpaHUYEHMM, TakKas NpolecCyalibHas aKTHUBHOCTh Cyla B 0OJacTH CcoOMpaHUs
JI0Ka3aTeNbCTB HOCUJIA JOTOJHUTEIbHBIA OT AKTUBHOCTH CTOPOH XapakTep.

HampasnenusiMmu JesTeNbHOCTA CyJa B paMKax COOMpaHHs JOKa3aTelIbCTB IMPHU
paccMOTpEeHUH Jejia Mo nepBod HHCTaHIMU 1Mo YYC, OCHOBAaHHOTO HAa MPUHIIUINE

COCTSI3aTEIbHOCTH, OBUIN: COOMpPAaHME TOKA3aTEIbCTB HEMOCPEACTBEHHBIMH CIIOCOOaAMU
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MyTEM WHHUIIUUPOBAHUS IPOU3BOJCTBA CY/ICOHBIX JACHCTBHM (KaK B IEIAX IOMOJHCHUS
JI0Ka3aTeIbCTBEHHON 0a3bl, TaK M B IEISIX MPOBEPKH YK€ HMEIOIeNcs), coOupaHue
JIOKA3aTeIbCTB  OMOCPENOBAHHBIMH  CIOCO0aMH, JACSITENBHOCTh IO  CO3/IaHUIO
OpPraHU3alMOHHO-IIPABOBBIX MNPEANOCHUIOK [UJIsl YCIEIIHOMW pealu3alid CTOPOHaMU
CBOETO TpaBa Ha coOUpaHWE [I0KA3aTeIbCTB, a TaKXKe JEATEeNIbHOCTh  T10
CTUMYJIMPOBAHUIO TMPOIIECCYaTbHOM AaKTUBHOCTH CTOPOH IO COOMpPAHWIO HOBBIX
JTI0OKa3aTeNbCTB.

Bo BTOopom maparpade «YdyactHe cyaa B COOMPaHMH [I0KA3aTeJbCTB MNPH
pPaccCMOTpeHNH JeJia 10 MNepPBOM HHCTAHUMHM IO YroJOBHO-NPOLECCYATbHOMY
3aKOHOATEJbCTBY COBETCKOI0 M MOCTCOBETCKOro mepuoaoB a0 npunsatus YIIK
P® 2001 roma»  aHanmu3UpyeTcs ~ pa3BUTHE  YTrOJOBHO-MPOLECCYaTbHOIO
3aKOHOJATENbCTBA U MPABONPUMEHUTEILHON TNPAKTUKKM B YaCTH PErYJUPOBAHUS
MPOLIECCYATHHOTO TIOJIOKEHUS CyJla B JEATEIHHOCTH TI0 COOMPAHHIO JTI0KA3aTEeIbCTB MPH
pPacCMOTPEHUU JieJia N0 MEePBOM MHCTAHIIMM BO BPEMEHHOM IMPOMEXYTKE OT [lekpeToB
coBeTrckoit BiacT u a0 npunatus YIIK PO 2001 roga.

OTOT 3Tanm pa3BUTHUS XAPAKTEPU3YETCS] MOCTENECHHBIM OTPAHUYECHUEM JIEUCTBUS
MPUHIIMIIA COCTA3aTEIbHOCTH YTOJOBHOIO CYJIONPOM3BOJCTBA M, Kak CIIE/ICTBUE,
pa3BUTHEM HUJEU 00 YCHUJIEHUM MPOILIECCYAIbHOM aKTMBHOCTHU CyJa B JIEATEIBHOCTH IO
COOMPaHMIO TOKA3aTEIBCTB MPU PACCMOTPEHUU JI€JIa MO MePBOM UHCTAHITUH.

B mepuon mpuxona W CTaHOBJIEHHS COBETCKOM BJACTH 3Ta HJIEs] HAIUIA CBOE
nosHoe  BomomeHue B I[lonoxenun o HapomHnoM cyae PCOCP or 30 Hos0ps
1918 roma. OTuM HNOKYMEHTOM 3a CyAOM I[IpU3HABajlacCh HUYEM HE OrpaHUYCHHAs
AKTUBHOCTh B COOMpPAHUU U MCCIICIOBAHUM JOKA3aTEJIbCTB MIPU PACCMOTPEHUH Jea 1o
MIEPBO MHCTAHIUH.

B conepxanuu YromnosHo-nponeccyanbHbiil kogekc PCOCP ot 25 masg 1922 roga
(manmee YIIK PCOCP 1922 roga) erie MOXHO ObUIO YBHAETH OTroJIOCKH BiusHus YYC
1864 roga, B 4acTu peryJMpoBaHuUs MPOLECCYATIBHOTO MOJIOKEHHS CyJia B JEATEIIbHOCTH
0 COOMPAHMIO TIOKA3aTEILCTB IIPU PACCMOTPEHUH Jieia 10 NMEePBOM MHCTAHIIUU, OJTHAKO
¢ nocaenytomumu pegakiuamu YIIK PCOCP 1922 ronma upess AONOJHUTEIBHOU

AdKTHBHOCTHU CyJia B CO6I/IpaHI/II/I J0Ka3aTCJIbCTB OTOIJIAa Ha BTOpOfI T1JIaH.
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B otnnuune ot YYC 1864 roga, YIIK PCOCP 1922 rona (B pen. 1923 roga) naxe
JEATEIbHOCTh IO BBI30OBY M JONPOCY CBUIETEIEH HE OTHOCWJ K HMCKIIOUHMTEIbHOU
KOMIIETEHIIMU TpOIecCyallbHON nesrenbHocTu cTtopoH. He Opuio B YIIK PCOCP
1922 rona (B pen.1923 rona) m BO3MOKHOCTH BbI30Ba CBUJIETEJICH «3a CBOM CUET.

ITo VIIK PC®CP 1922 ronma (B pea. 1923 roma) cya ocymiecTBIsa coOupaHue
HOBBIX J0Ka3aTEIbCTB HA IPOTSKEHUU BCEIO PACCMOTPEHUS JIeNa 110 NEPBO MHCTAHLINU
KaK OIIOCPEOBAHHBIMHM, TaK W HEMOCPEJICTBEHHBIMU crocobamu. B 3Toil dactu
YTOJIOBHOTO CYJIOTMPOM3BOJICTBA aKTUBHOCTH CyJia B COOMPAHMU HOBBIX JJOKA3aTENbCTB
HOCHJIa BCEOOBEMITIONIUI XapaKTep U HE CTaBUJIACh B 3aBUCHMOCTh OT IpOIeCCyalbHON
AKTUBHOCTHU CTOPOH.

[To muenuto aBropa, YIIK PCOCP 1922 roaa (¢ nociaeayronmmMu ero pelakiusMm )
SBWICA TE€M INEPEXOJHBIM HOPMATUBHBIM JOKYMEHTOM, KOTOPBI IOCTENIEHHO IEpEBE
CMEIIaHHBIA THUI ~ YrojloBHOro mpomecca Poccunm (co craaueir  cyneOHOTro
pa3bupaTenbCcTBa, OCHOBAHHOW Ha MPUHIIMIIE COCTSI3aTEIBHOCTH) B TNIOCKOCTD Mpoliecca
PO3BICKHOIO THIIA, HOPMATUBHBIM 3aKpPEIUIECHMEM KOTOPOro SBUJCA YTOJIOBHO-
nporieccyanbHbiid kojgekc PCOCP ot 27 okTsa0ps 1960 roga (nanee YIIK PCOCP).

B cootBerctBum co cr. 70 YIIK PCOCP cyn npusHaBasics cyObeKTOM COOMpaHUs
JI0OKa3aTeNbCTB HApAYy C OPraHOM JO3HAHHUs, CIECIOBATEIEM U IPOKYPOPOM, KOTOPBIE
ObLTH 00BEIMHEHBI €IMHOM 3a/1auell — O0PbOBI C MPECTYMHOCTHIO.

Cyn Obl1 mpolLeccyalbHO AaKTUBHOM (UIypodl Bcero mpouecca COOUpaHUs
JTI0Ka3aTeNbCTB [P PACCMOTPEHUU J€Na 10 IIEpPBOY HMHCTaHIUH.

B wactHOCTH, Ha cTaauu cyneOHOro pazOupaTesnbCcTBa CyJ MOJHOCTHIO YHPAaBIISI
XOJIOM CyA€0HOTO 3aceaHusl U IPUHUMAaJl aKTUBHOE Y4acTHE B UCCIIEI0BAHUU, OLICHKE,
IPOBEPKE JI0KA3aTENbCTB, a TaKXKE€ WM B YCTpaHEHUMH NPOOEIOB MPEIBAPUTEIHHOIO
paccieioBaHus IyTeM COOMpPaHUs HEJAOCTAIOLIUX J1I0Ka3aTeNIbCTB.

PernameHTHpOBaHHBIN MOPSAOK MPOU3BOACTBA CyAeOHbIX nedictBuil mo YIIK
PCOCP cBuumerenbCTByeT O TOM, 4YTO Cyay ObUla MpeAoCTaBlieHa HUYEM HE
OTpaHUYCHHAs] BOBMOXHOCTh COOMpaHUs JOKA3aTeNbCTB TEM WM UHBIM criocoOom. [Tpu
perjiaMeHTally B YyTOJIOBHO-IIPOLIECCYaTbHOM 3aKOHE MOPSIKa MPOU3BOACTBA CYICOHBIX
JNEUCTBUM, JaXe TEKCTYaJIbHO, IIPU KOHCTPYMPOBAHUM HOPM CTAaTe€W, MHUIMATHBA Cyaa

ObLTa BhIBeJIeHA Ha NepBbIi miaH (cT. cT. 280, 283 — 293 VIIK PCOCP).
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Takoe mporeccyaqbHOe TOJOXKEHHE Cyna B COOMpaHUU JI0KA3aTEJIbCTB
COXpaHsIOCh BIUIOTH 10 1991 roxa.

[Tocneayronmii meprol pa3BUTUSL YTOJIOBHO-MPOLECCYATBHOIO 3aKOHOAATENBCTBA
MOXHO OXapaKTepu30BaTh Kak «Tuxas peBomonuss Konctutynmumonnoro Cyna B
YrOJOBHOM mporecce»'. B Xome HauaBiiedicss pedopMbl YroJoBHOro —Imporecca
Konctutyunonnsiii Cyn P® cBouMMHM penieHMsIMH IOCTENIEHHO M IOCJIEI0BaTEIbHO
0003HaUMJI TEHJEHLMIO Ha peaju3alyi0 M paclIMpeHHe JEWCTBUS IMPUHIINIA
COCTSI3aTENIbHOCTH B YrOJIOBHOM IIPOLIECCE M TOCTENEHHO OCBOOOXIan cyl B
YTOJIOBHOM CYZOIIPOU3BOJICTBE OT BBIIIOJHEHUS] HECBOMCTBEHHBIX €My O00s3aHHOCTEH MO
OOBHMHEHUIO U 3aIIMTe (B TOM YHUCIIE U MO0 COOMPAHUIO0 OOBUHUTENBHBIX JIOKA3aTEIbCTB),
OCTaBJIsIs 32 HUM €IUHCTBEHHYIO (DYHKIIUIO — pa3pelleHne yroJloBHOTO Jieja.

B Tperbem mnaparpade «CpaBHHTEJHLHO-NPABOBOW aHAIU3 Y4YacTHSl CyIa B
cOOMpaHMHM J0KA3aTeJbCTB NPH PACCMOTPEHUM [eJia MO MepBOM HMHCTAHUHUHU B
yroioBaom mnpouecce ®OPI' m CIIA» paercsi cpaBHUTENbHO-NPABOBOM aHAIMU3, C
LEJIbI0 YUETa U UCIOJIb30BAHUS MOJIOKHUTEIBHOIO OIBITA, IPOLECCYAIBHOIO TOJ0KEHHUS
Cylla B JEATEIBbHOCTH IO COOMpPAaHUIO JOKA3aTEIbCTB IPU PACCMOTPEHHUIO Jejia IIO0
IIEPBOM MHCTAHLMHU MO YIOJOBHO-IIPOLIECCYAIBHOMY 3aKOHOJATENBCTBY, ABYX IPSAMO
IIPOTUBOIOJIOKHBIX I10 TUITY IPaBOBbIX cucTeM — cTpad OPI" u CLIA.

OCHOBHBIMH ~ HCTOYHHUKAaMHU  YIrOJIOBHO-IIPOLIECCYyaJIbHOrO  npaBa ['epmanun
aBsit0TC OCHOBHOM 3aKOH, 3aKOH O Cy/I0YCTPOMCTBE B peaakuuu oT 9 masa 1975 rona u
YronoBHO-TIpoueccyalibHbIN Koqeke 1877 roaa.

Cyn B HEMEIKOM IMpOLECCE 3aHMMAET IJIABEHCTBYIOLIEE IIOJIOKEHHE BO BCEM
nporecce gokassiBanus. [Io MHEHHIO aBTOpa, mpoleccyalbHas aKTUBHOCTb HEMEIIKOTO
CyJla B IEATEIbHOCTH 110 COOMPAHUIO JOKA3AaTEIbCTB HOCUT BCEMOTIIOMAIOIINN XapaKTep
U MUMEET CBOE NIPOSBICHUE B TOM MECTE€ U B TOM OOBEME, B KOTOPOM CYJ MOCUHUTAET
HEOOXOIMMBIM Il YCTAQHOBJICHMSI WCTHUHBI, YCTAaHOBJIEHHE KOTOpPOH  SBIISETCS
o0s3anHOCTBIO TIocneanero (§214 IV 2, 221 VIIK I'epmanun).

B HemerkoM mporiecce Ha CyAeOHBIX CTaausiX, CYI OCYIIECTBIISET COOMpaHue

A0Ka3aTCJIbCTB U OIIOCPCAOBAHHBIMH, U HCIIOCPCACTBCHHBIMU crocodamu. OI[HaKO 10

'Boxcves B. Tuxas pesomoumst Komcrurymmonnoro Cyaa B yrogoBHOM Tporecce Poccuiickoii
®enepanun//Poccuiickas roctumms. — 2000. — Nel10. — C.9 — 11.
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VIIK T'epmanum HemocpeACTBEHHBIE CIOCOOBI COOMpaHUS  CYJIOM JIOKa3aTeJIbCTB
JOCTaTOYHO OrPAHUYEHbl, M K HUM OTHOCATCS: BBI30OB U JIONPOC CBUJAETEIIEH,
Ha3HAY€HUE OKCHEePTU3bl M JIONPOC DJKCIEpTa, HCTpeOOBaHME BEIIECTBEHHBIX
JIOKa3aTeIbCTB U JOKYMEHTOB.

CnenyeTr oTMeTUTh, 4TO B cooTBeTCTBUM ¢ §244 II VIIK I'epmanuun Ha cyae IexKUT
00s3aHHOCTh  3aCTaBJIATh YYAaCTHUKOB  IIpolecca 3asBIATh  XojaTaiicTBa O
IIPEICTABICHUN JI0OKA3aTeNbCTB, a TAKXKE OKa3blBaTh UM cojelcTBHe. B nuccepranuu
aBTOp JIeJaeT BBIBOJ O TOM, 4YTO B HEMEIKOM IIpOLEcCEe CyJ HMMEET CBOU
IpoLecCyalbHbIE PblYard BO3IEUCTBHSI HA MPOLIECCYAJIbHYO aKTUBHOCTh CTOPOH.

AHanu3upys mpolieccyalbHOE MOJ0KEHHE Cy/Ja B COOMpPaHHM JI0OKA3aTENbCTB I10
yTOJIOBHO-IIpoLiecCyalbHOMY  3aKkoHonatenbcTBy CIIIA, auccepraHT NpUXOOUT K
3aKJIIOYEHHIO, YTO COCTS3aTelbHAasi MOJIEIb AHIIO-AMEPUKAHCKOTO Ipoliecca TPaKTyeT
ACCUBHOCTH CyJia B COOMpPAaHUU J0KA3aTEeIbCTB KaK OAMH U3 OCHOBHBIX M HEOOXOIUMBIX
AJIEMEHTOB UCTUHHOM COCTA3aTEIbHOCTH.

OCHOBHBIE MOJOXKEHUS MPOLECCYATBHOTO CTaTyca CyJla B  JACSITEIBHOCTH 11O
coOMpaHUIO J0Ka3aTelIbCTB cOCpeAoToueHbl B DenepanbHbIX MpaBUIaXx JOKa3bIBAHUS
CIIIA.

Haunbonee monHo mporeccyaabHOE MOJIOXKEHHE CyJlla, €ro pojib W Ha3HAuY€HHUE B
AMEpPUKAaHCKOM  YTOJIOBHOM  IIPOLECCE  PACKPBIBAETCI B  OCHOBHOM  CTaguu
aMEpPUKaHCKOI0 MPOLECCa — IPU PACCMOTPEHHUH YIOJOBHOIO JENA IO CYLIECTBY B CyJIEe
nepBord HMHcTaHiuu. DenepanbHble NpaBUia JOKa3bIBaHUSA 3aKPEIULIIOT, ITOMHUMO
NEATEIbHOCTU CyJa, CBA3aHHOM C PYKOBOJCTBOM COCTSI3aHUEM CTOPOH, U BO3MOKHOCTD
OCYULIECTBJICHHUSI CYyJOM COOMpaHMs JOKAa3aTeIbCTB KaK HENOCPEIACTBEHHBIM, TaK MU
OIIOCPEIOBAHHBIM ITYyTEM.

HenocpenctBenHnble  crmocoObl  BO3MOXHOTO — ydacTus cyJa B coOuMpaHUU
JI0OKa3aTeNbCTB B coorBeTrcTBUM ¢ DenepanbHbIMUA MPAaBWIAMHM  JIOKa3bIBAHMS
JIOCTaTOYHO OTPAaHUYEHBI U K HUM OTHOCSITCSI: B COOTBETCTBUHM C TpaBwioM 614 (a) —
BBI30B CBHJIETENS CYJIOM MO CBOeM uHHIMAaTHBE, (b) — mompoc cBuaerens, BEI3BAHHOTO
KaK M0 MHUIMATHBE CyJda, TaK M MO MHHUIIMATUBE CTOPOH, (C) — BO3pa)KEHHUs MPOTHUB
BBI30BAa WJIM JIOIIpOCAa CBUJETENICH, B COOTBETCTBUU C mpaBwioM 709 — Ha3zHaueHue

AKCTIEPTHU3HI.
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B amepukaHckoM mopsiAKe coOMpaHUs JI0Ka3aTelbCTB CYJIOM IO CBOEH
WHULIMATUBE YETKO MPOCIEKUBACTCS HJEd MPEAOCTABICHUS CTOPOHAM MPAKTHYECKU
HAYEM HE OrPAaHUYECHHOW BO3MOXXHOCTH MPOBEACHHUS COCTS3aHHS IO BCEM
JI0Ka3aTeIbCTBAaM, BKIIFOUEHHBIM B OPOUTY YTOJIOBHOTO CYOTPOU3BOICTBA.

B pamkax cyneGHOro pasbuparenbCTBa CyJI U OINOCPEIOBAHHO YYacTBYET B
cobupanuu nokaszatenbcTB (ucxoas u3 mpasui 401 — 403, 412 denepanbHBIX MPaBUIT
JIOKa3bIBaHUS XOJAaTaliCTBa CTOPOH, HAIpaBlIEHHbIE Ha cOOMpaHHME JOKA3aTeIbCTB HE
noJyieskaT 0e3yClIOBHOMY YIOBJIETBOPEHUIO). Takoii crocod coOupaHus 10Ka3aTeIbCTB
cynoMm OoJiee XapakTepeH Ijisi aMEpUKAaHCKOTO YIOJOBHOTO Mpolecca, TaK Kak Ha
NEPBBIM IUJIAH BBIJBUTAETCS IpolLiECCyalbHasi aKTHMBHOCTb CTOPOH, JKEJIAOLIUX
OCYIIECTBUTH CBOM MPSIMO MIPOTUBOIIOIOKHbIE MPOIlecCyallbHbIe (PYHKINU.

ABTOp MHpPUXOAUT K BBIBOAY, YTO B AMEPUKAHCKOM YIOJOBHOM IIpoLEecce
aKTUBHOCTb CyJa B cOOMpaHMM  JIOKa3aTeIbCTB  HOCUT  BCIIOMOTaTeJIbHBIH,
JOTOJIHUTENBHBI  OT AaKTUBHOCTHM CTOPOH Xapakrtep. (OCHOBHas Harpys3ka B
NESATENBHOCTH aMEPUKAHCKOTO CyJa COCTOMT B YCIIEIIHON OpraHu3alyy MPOBENCHUS
IPOLIECCYaNbHOTO MPOTUBOOOPCTBA CTOPOH.

Tperps rnaBa «HemocpeacTBeHHbIE CIIOCOOBI COOMPAHUS CYI0M N0KA3aTEJbCTB
U MX peaqu3anus Kak OIMH u3 (paxkTopoB (OpMHPOBAHHMS OOBHHUTEJIHLHOI0 WIH
ONpPaBJATEJIbHOI0 YKJIOHA B IeAITeIbHOCTH Cya» BKIIOYAET B ce0s ABa nmaparpada.

B mnepBom maparpadpe «HemocpeacTtBeHHbIe CHOCOObI COOHMpPaHUSI CYIAOM
A0KA3aTeJbCTB» J1a€TCA aHAIU3 TAKUX CIOCOOOB coOupaHus nokaszarenbcTB o YIIK
P®, koTtopblie CBs3aHBI C BO3MOYKHOCTBIO CYJOM CaMOCTOSITEJIbHO WHULMUPOBATH
IIPOU3BOJCTBO CYACOHBIX AeiicTBUI. B HamOombIIell cTeneHu Takash BO3MOXHOCTb
OCYILIECTBJICHUS CYJIOM HENocpeacTBeHHbIX crtocoooB no YIIK P® ckoHueHTprpoBaHa
B paMKax CyJe0OHOTrO CIEICTBUSI.

3akoHoaTeNnb, KOHCTPYyUpys HopMbl YIIK PO o nopsiake nmpousBoacTBa cy1eOHBIX
JEUCTBUI W 3aKpEIUIAsl BO3MOXKHOCTh IPOSIBJICHUS MWHULMATHBBI Cyla B HX
MIPOU3BOJICTBE, BCE K€ OPUEHTUPYET CyJ Ha aKTUBHYIO NEATEIHLHOCTb MO COOMPAHUIO
HOBBIX JI0KA3aTEJIbCTB, XOTS ONPENCIICHHBIC IIAard M0 OTPAaHUYEHUIO TaKOM aKTUBHOCTHU

OBLIN ClEIaHEbL.
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B pamkax cyaeOHOTo CIeICTBUS HEMOCPEACTBEHHBIC CIIOCOOBI COOMpaHUS CYyJIOM
JI0Ka3aTeNIbCTB MpeaycMOTpeHsl 4.3 ¢1.275, 277, u.3 ¢1.278, ¢1.282, 4.2 c1.281, cT1.283,
ct.284, c1.285, ¢1.286 VIIK PO.

JlanHbIe, MOMyUYEHHBIE B pe3yJbTaTe aHalM3a YTrOJIOBHBIX JEI, CBUACTEIbCTBYIOT,
YTO CaMBIMHU PACTIPOCTPAHEHHBIMHU CIOcO0aMu cOoOUMpaHUsi CyJAOM JOKAa3aTeIbCTB IO
CBOCH MHHUIMATHBE SBJSAIOTCS: HazHaueHue skcreptusbl (45% ot obmero uymcna
CyneOHbIX JeiicTBHif), yuactue B gompocax (30%), ucrpeboBanue 10KyMeHTOB (25%).

Hopwmer cr.ct. 287, 288, 289, 290 VIIK P® He coBceM 4eTKO, MO CPABHEHUIO C
HopMmamu cr.cT. 284, 281, 283 VIIK P®, omnpenenstor BO3MOXKHBIX HWHUIIMATOPOB
IPOBEJICHUS  OCMOTPAa MECTHOCTM W IOMELICHMM, CIEACTBEHHOIO 3KCIEPUMEHTA,
IPENBbSABICHUA JUIsl  ONO3HAaHUSA, OCBUAETENbCTBOBaHMUS. (OJHAKO, CONOCTABIIAS
BbIlIIEyKa3aHHble HOpMBbI ¢ HopMol cT.86 YIIK P®, a Ttakxke Hopmamu YIIK PO,
CoJiep>KalllUMHU TPSMOE yKazaHue 00 WHUIMATUBE CyJa, aBTOP CKJIOHEH MPEIIOI0KHUTh,
YTO U B JAHHOM Cilydyae Ha CyJ, Hapsjay CO CTOPOHAaMHM, BO3JIO)KEHO MHULMHUPOBAHME
IPOBEACHUS JaHHBIX CYACOHBIX IEHCTBUH.

ABTOp NPUXOIUT K BBIBOJY, YTO JUISl MOCJIENOBAaTEIbHOW peanu3aluu uiueu oo
OTpaHUYECHHUH, B PaMKax YrOJIOBHOTIO CYJONPOM3BOJCTBA, OCHOBAHHOI'O Ha IPHUHIIMIIE
COCTSI3aTENbHOCTH, BO3MOKHOCTM CyJa y4acTBOBaTb B  COOMpaHUMM  HOBBIX
nokazarenscTB Heobxogumo B YIIK P® 3akpenutTh, 4TO MNPOU3BOACTBO JIHOOBIX
CyleOHBIX JEHCTBUM, HANpaBICHHBIX HAa TIOJyYEHHE HOBBIX JI0KA3aTENIbCTB,
OCYLIECTBJISIETCSl TOJBKO 1O MHUIMATUBE CTOPOH. OJTO MPAaBWIO HE JOJIKHO
pacnpocTpaHsaThCs Ha 001acTh MPOBEPKHU JOKA3aTEIbCTB, UMEIOLIUXCS B JIETE.

JluccepTaHT MoJyiaraeT, 4To AajibHENIIee OrpaHUYEHNUE YyUacTHsl CyJja B COOMpaHun
JIOKA3aTeJIbCTB HEMOCPEICTBEHHBIMU CIIOCO0aMHU BO3MOKHO JIMIIb C OJIHOBPEMEHHBIM
NOBBIILIEHUEM aKTUBHOCTU CTOPOH B 3TOH NeATENbHOCTH. B CBsA3M ¢ 3TUM HEOOXOAMMO
pPaCHIMPUTh U YETKO PErVIAMEHTUPOBATh BO3MOXKHOCTh CTOPOH COCTSI3aThCS C MOMOIIBIO
TaKMX HEMOCPEACTBEHHBIX CIOCOOOB, KaK IEPEKPECTHBIM TOMpOC, IMOBTOPHBIA H
JOTIOTHUTENbHBIN fgomnpoc. [Io MHEeHHIO aBTOpa, ydacTue Cyia B OCYLIECTBICHHH TaKUX
Ccroco0oB (32 HMCKJIIOYEHHEM IMEPEeKPECTHOr0 Jompoca — A3TO IMpeporaTuBa CTOPOH)
JOJDKHO CTPOHUTBCS MO ocTtaroyHomy mnpuHiuny. Ilpencrasmsercs, yro VYIIK P®

HEO0OXO0JIMMO JTOTIOJTHUTH HOPMOM CIIEYIOIIETO COAepkKaHus: «B xo0e nepgonauanvhozo
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U NOBMOPHO20 OONPOCO8 CYO He 8npase 3a0asamb 80NPOCLL 00 0OCMOAMENbCMEAX,
BX00AUUX 8 npeomMem O0OKA3bIBAHUS, KOMopble He Obliu Nnpeomemom O0onpoca,
npouzeooumozo cmoponamu. Cyo enpage 3a0a8amv YMOUHAIOUUE BONPOCHL, A MAKICE
B0NPOCHI, HANPABILEHHbIE HA NPOBEPKY ViHCe UMEIOUWUXCS 00KA3AMENbCME, HO MOJLKO
nocie OKOHYaHusi 0onpoca cmopoHamuy. Takoe OrpaHuyeHHOE (JOMOJHUTEIHHOE)
ydyacThe cyJa Ipu MPOBEIACHUM JONPOCOB YUYACTHUKOB IIPOLECCAa B HAMOOJbIIEH
CTENEHU OTBEYAET COCTA3ATEIbHOMY IMPUHIUIY YTOJOBHOIO CYJONPOM3BOJCTBA U HE
HeceT B cebe OMacHOCTU YTpaThl CyJOM OeCHpHCTPACTHOCTH, YTO MOYKET HEraTHBHO
CKa3aThCsl HA BBIHECEHUM IPUTOBOpA M0 AEIy.

B pe3ynbraTe aHanu3a aBTOPOM YTOJOBHBIX /I BBIICHUJIOCH, UTO TaKUe CyJeOHbIe
JeHCTBUS, KaK OMO3HAHHE M OCBHUJIETEIbCTBOBAHUE, BOOOIIEC HE MPOBOJATCS B pPaMKax
paccMOTpeHus Jiea Mo NMepBOM MHCTAHLMU: HU CTOPOHBI HE XOJIaTalCTBYIOT, HU CYJl HE
UHUIMUPYET UX TMpoBeaeHue. JlymaeTrcs, 4YTO 3TO OOYCJIOBJIEHO, BO-TEPBBIX,
npoleccyalbHOH NPUPOJON TaKUX CyAeOHBIX ACUCTBUN, KaK OCBUACTEIHCTBOBAHUE U
OMO3HaHWE, W UX AaJPECHOM NPUHAJIEKHOCTBIO K CTaJuu MPEIBAPUTEIBHOIO
paccieoBaHus; BO-BTOPBIX, OTCYTCTBHEM IIPM PACCMOTPEHUM Jejia 110 IEPBOU
WHCTAHIIMM  OPraHU3ALMOHHBIX MPEANOCBHUIOK WX peanu3amuu. B cBsI3u ¢
BBIIIEU3JI0KEHHBIM aBTOP IOJIAraeT HEOOXOAMMbBIM UCKIIOYUTH HOPMBI CT.CT. 289, 290
VIIK P®, kak npeaycMaTpuBarollie BO3MOXKHOCTb IIPOBEICHUS OIO3HAHUS U
OCBUJIETEIbCTBOBAHUS B paMKaX CyJ€OHOTO CIEICTBHUS.

[IpencraBisercs, 4yTo CyZ, NPOLECCYAIbHO OTPaHUYEHHBIA B JEATEIIBHOCTH,
CBA3aHHOM C COOMpaHHEM HOBBIX JOKA3aTEJIbCTB (3TO MpeporaTuBa CTOPOH), AOJKEH
OCTaBaTbCsl MPOLECCYaJbHO AaKTUBHBIM B JIEATEIBHOCTH II0 IPOBEPKE U OLICHKE
JI0OKa3aTeNbCTB, IPEACTABICHHBIX CTOPOHAMH. B CBSA3M ¢ 3TUM aBTOp IOJAraeT, 4YTo CyH
MOKET OCYILECTBISATh MPOU3BOACTBO CyAECOHBIX NEHCTBUN MO CBOEH MHUIIMATHBE, HO B
CTPOrO OIPaHMYEHHBIX CIIy4asiX, a HMMEHHO B CJly4ae HEOOXOJUMOCTH HPOBEPKU
JIOKa3aTeIbCTB, UMEIONIUXCSA B Jene. Takol cmoco0 MpPOBEPKH MPEeayCMOTpPEeH CT.87
VIIK PO.

Bo Btropom maparpade «HemocpeacTBeHHbIe CHOCOObI COOHMpPaHUSI CYAOM
J0KA3aTeJIbCTB KaK OAMH M3 (akTopoB (opmMupoBaHUsT OOBHHHUTEIbHOI0 HJIM

ONpaBAATECJIbHOI0 YKJIOHA B ACATCJIBHOCTH CyAda» pacCMaTpHUBaACTCA BOIIPOC O TOM,
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KaKoe BIIMSHUE OKAa3blBAE€T OCYILECTBICHUE CYJIOM HENOCPEACTBEHHBIX CIOCO00B
pPO3BICKa JTOKA3aTEeIbCTBEHHOTO MaTepuaia Ha (HOpMHpPOBAHHE OOBUHUTEIHLHOTO WITU
OIpaBAAaTEIbHOrO YKJIOHA B €ro ACSITEIbHOCTH, @ TaKXXe paccMaTpUBAeTCi CHCTEMa
dakTopoB, OOYyCIaBIMBAIOIIMX 3apPOXKIACHHE TaKUX YKIOHOB, U  aBTOPCKHUE
PEKOMEHAINH TI0 MPEAYIIPEXKICHNUIO BO3MOKHOTO UX (POPMUPOBAHUSI.

[IpuMEHUTENBHO K AESITENIBHOCTU CyJa OOBHUHUTEIBHBIM WM OIpaBAaTEsIbHbBIN
YKJIOH BBIPAXAaETC B OTXOJ€ OT YCTAHOBJIEHHOM B MPOIECCYaJbHOM 3aKOHE
OecIpUCTPaCTHOCTH M NPUOOPETEeHHM [EATENbHOCTH CyJa IO pa3pelieHUIo jena
XapakrTepa AesITeIbHOCTU OJHON U3 MPSAMO MPOTUBOMOJIOKHBIX CTOPOH (OOBUHEHMSI WIIH
3aIUTHI).

[TosiBieHne OOBHMHMTEIHLHOI'O M ONpPaBAATEIBHOIO YKIOHOB, KaK U JIt0o0oe Apyroe
SIBJICHUE, UMEET CBOW MpHUYMHBI Winu Qaktopsl. [lo MHeHuIo nuccepranTta, Hanboiee
COJIEp>KaTeJIbHOM sIBisieTcss KiaccupUKalusi MPUYUH MO HMCTOYHUKY HPOUCXOXKICHUS
wii 1o cdepe (GOpMUPOBaHUS HaA IOPUIUYECKHE, MCHUXOJOTHYECKHEe, COLMajIbHBbIE U
nonuTtHueckue. IloaTHOMOUNS cyna Mo HEMOCPEACTBEHHOMY COOMpaHHIO J0Ka3aTeIbCTB
SBIIAIOTCS JIUIIb OAHOW M3 BO3MOXKHBIX NMPUYUH (POPMUPOBAHUSI OOBUHUTEIBHOTO WU
ONPaBJAaTEIBHOTO YKIIOHA, KOTOpask BXOJUT B UUCIIO IOPUIANYECKUX TPUUHMH.

B nucceprauuu aBTOp Aenaer BbIBO, 4TO camo cymectBoBanue B YIIK P® (xots
U B OrFPAaHUYCHHOM BHJE) HEMOCPEICTBEHHBIX CIIOCOOOB COOMpaHUS CYyJIOM
JI0KA3aTeJIbCTB OKA3bIBa€T HETaTUBHOE BIMSHUE HA OECHPUCTPACTHOE IMOJIOKEHUE CyJa.
OcymecTBiisisg cOOMpaHne T€X WIN UHBIX JOKA3aTeIbCTB IyTEM POU3BOJICTBA CYAEOHbIX
NENCTBUM, CyJ TOJIMEHSET CBOEH AESATENbHOCTHIO AESTENBHOCTh CTOPOH, a 3HAYWT,
BBINIOJIHAET MO0 (YHKUHUIO 3alUThl, OO (yHKUIMIO 0OBUHEHUS. [Ipu BhINONHEHUU
3TUX (YHKIUI W peanus3yercs TOT OOBHHMTENbHBIN WM OINpaBAATENbHBIA YKIIOH,
KOTOPBII BHYTPEHHE MPUCYILl CTOPOHE 3alUThl WK OOBUHEHHUS, HO HU B KOEM Cllydae
HE JIOIyCTUM JJISl Cyia.

YerBeprass 1maBa  «OmnocpenoBaHHbIe — CIOCOOBI  COOMpPaHUA  CYAOM
A0KA3aTEeJbCTB IPH PACCMOTPEHUM Jejia MO0 NepBOi HWHCTAHUUHM W MeXaHH3M
NPOLECCYATBLHOI0 BO3ACHCTBHA CyJa HA CTOPOHBI B ILeJsIX oO0ecleYyeHUs MX
AKTMBHOIO0 Y4YacTusi B Mpoluecce COOMPaHUSI A0KA3aTEJbCTB» COCTOUT U3 JBYX

naparpagos.
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B mepBom maparpade «Pa3perieHue cyJoM X0JATAMCTB CTOPOH 3aIIUTHI H
00BHHEHMSI, HANPABJEHHBIX Ha CcOOMpaHHe [A0KA3aTeJbCTB» JACTCS aHalIu3
MPOLIECCYAIBHOTO MOPsJIKa paspeneHus cyaom xoaarancts no YIIK P® u nemarorcs
BBIBOJIbI O €r0 COOTBETCTBUHU IMPHUHIIMIY COCTS3aTEIbHOCTH YIOJOBHOIO IMpolecca, a
TaK)K€ BHOCATCS MPEAJOKEHUS 1O HW3MEHEHHUIO M JOMOJHEHHIO CYIIECTBYIOUIETO
NOpsAJIKa pa3pelieHus X04aTaiCTB.

[Io MHeHUIO aBTOpa, OCHOBHBIM CIOCOOOM COOMpPAHHUS CYJOM J0Ka3aTeibCTB B
pamMKax COBPEMEHHOIO YTOJIOBHOTO CYAOIPOU3BOACTBA (B LEISAX MOJYYEHHUS HOBBIX
JIOKA3aTeIbCTB) JOJDKEH CTaTh OINOCPEIOBAaHHBIM CIOCOO — pa3pelieHue XOoAaTaiCcTB
CTOPOH 3alUTHl 1 OOBUHEHUS, HAIIPABJICHHBIX Ha COOMPAHUE JOKA3aTEeIbCTB.

B VIIK P® mnpenycMOTpeHbl TpHU TMOPANKA Pa3pelIeHUs XOJATaNCTB CTOPOH,
HaNpaBJICHHBIX Ha COOMpaHHE JI0KA3aTEeNbCTB: BO-MIEPBBIX, OOLIUI MOPSA0K pa3perieHus
TaKMX XOJATalCTB, KOTOPBIM JAEUCTBYeT M JJIs MOArOTOBKM Jella K CcyAcOHOMY
pa3dupaTeNnbCTBy, U HEMOCPEICTBEHHO JMJIsi camMoro cyneOHoro pa3oupaTenbcTBa
(ct.271 VIIK P®); BO-BTOPBIX, OCOOBII MOPSAIOK pa3pelieHUus CYIOM  OTACIbHBIX
Kareropui xomaraict (4. 6, 8 c¢r.234, u. 4 c1.271 VIIK P® — cnemnuanbHble HOPMBI,
npeaycMaTpUBAIOLIUME HCKIIOYEHUE M3 OOLIEro MOpsaKa pa3pelieHHs] XOAAaTaiCTB); B-
TPETbUX, B paMKaxX CyA€OHOTO CIEICTBUS CYUIECTBYET YCIOKHEHHBII BapHaHT OOIIETro
MOPSIAKA Pa3pEIIeHUs] XOHATauCTB, KOTOPBIA IPEAyCMAaTpUBAET BO3MOXKHOCTb CyJia
pelNTh BONPOC 00 YJIOBIETBOPEHUU WIIM HEYAOBIETBOPEHHM XOIATailCTB CTOPOH Ha
00X OCHOBAaHHUAX, HO B CTPOr0 OIPaHUYEHHBIX 3aKOHOM ciydasx (4.1 ¢r.276, u.2, 3
cT.281 VIIK POD).

[To MHEeHUIO aBTOpA, ISl TOTO, YTOOBI 00ECIIEYUTh PAaBO CTOPOH HA HE3aBUCHUMOE
COCTSI3aHME C TOMOIIbI0 COOpaHHBIX Joka3aTtenbctB, B YIIK P® Heobxoaumo
ONpENEeNUTh  IEpPEeueHb  XOAAaTaliCTB  CTOPOH,  MOAJIEXKAIMX  O€3yCIOBHOMY
YAOBJIETBOPEHUIO CO CTOPOHBI CyZa, TAKME KaK XONATaHCTBO O BBI30BE CBHUJIETEIS HJIS
YCTAHOBJICHUS WJIM OMNPOBEPKEHHUS amuOM MOACYIUMOr0; XOAATaiiCTBO O JOIMpOCe
CBHJIETEJICH, IBUBIIUXCS B CYJ IO HHULIMATHUBE U 33 CYET CTOPOH.

Ucxons w3 obmero mnopsaka paspemieHus xoxaraiicte mo YIIK P (3a
UCKITIOUEHUEM CBUJETENEH, SBUBLINXCS B CYJl MO0 MHUIMATHBE CTOpoH (4.4 cT.271 VIIK

P®)), MmoxxHO chenath BBIBOJ, YTO BOMPOC 00 MCHOJB30BAHUM WJIM HEUCIOJIb30BAHUU
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TOM WJIM WHOW CTOPOHOW OMPENEICHHOTO CMOco0a COCTA3aHHMS B KOHEYHOM HTOTE
3aBUCHUT OT CyJia U ero pemieHus. B nuccepraium 0o00CHOBBIBAETCS, YTO 00s13aTh Cy1 B
0€3yCIIOBHOM TIOPAJKE YJIOBJICTBOPSATH BCE TAaKWE XOJATallCTBa CTOPOH 3alIUTHl U
oOBHHEHHS OyJeT HelenecooopasHbsiM. B To ke Bpemsi, aBTop mosaraet, uto B YIIK PO
HEOOXO/IUMO 3aKpEMUTh BO3MOXKHOCTh CTOPOH OTIEIBHO O0XKaloBaTh OIMpPEIACICHUS
(mocTaHOBJEHUS) CyJda, HEOOOCHOBAHHO OTKAa3bIBAIOUIME CTOPOHE 3alUTE WM
OOBHHEHUS B TMPOU3BOJACTBE cCyAeOHBbIX nedcTBuil. [IpaBo oOXxamoBaHUS TaKUX
ONpENENICHUI cyZa B MOJHOW Mepe COOTBETCTBYET HOpMaM CT.cT. 45, 46 KoHcTutynuuu
P® u cr.123 VIIK P®. [lo MHeHHIO AMCCEpTaHTa, MPOIECCYyaIbHBIMU KPUTEPUSIMU
BO3MOKHOCTH O00aJIOBaHUSI TaKUX OINpeAeseHU (IOCTaHOBJICHUN) cyAa TOJIKHBI
CTaTh, BO-NEPBBIX, OTHOCUMOCTH (haKTa, JUIsl YCTAHOBJCHHUS WJIM OIPOBEP>KEHUS
KOTOPOTO TpedyeTcsl MPOU3BOJCTBO CYJACOHOTO JEHCTBUS, K IPEAMETY JI0Ka3bIBAaHUS I10
KOHKPETHOMY YI'OJIOBHOMY JI€NY; BO-BTOPBIX, 0OOCHOBAaHHOCTb TAKOI'O X0J1aTalCTBa, T.€.
apryMEHTHUPOBAaHUE CTOPOHOW TOrO, YTO MMEHHO MPOM3BOJCTBO AAHHOTO CYAeOHOTro
NecTBUS HEOOXOIUMO [UIsl YCTAaHOBJICHHSI MM OIPOBEPIKEHHUS KOHKpPETHOro (akra,
KOTOPBII BXOJUT B IPEIMET JOKA3bIBAHUS.

Bo BTopoMm maparpade «MexaHHM3M NpoOLecCyaJbHOIr0 BO3JeiiCTBHAA Cyda Ha
CTOPOHBI B LeJsIX o0ecleYyeHUs] MX AKTHBHOIO y4acTHsi B Ipouecce cCOOMpaHHs
A0KA3aTeJbCTB» PAacCMaTPUBAIOTCS MPEAJIOKEHHbIE B IOPUAMYECKOW JIUTEpaType
BapuaHThl aJbTEPHATHUBHOIO TIOBEACHMS CyJa B Cllydae OrPaHUYEHUS €ro
IIPOLIECCYAIBHOTO  y4YacTHs B COOMpaHMM JOKa3aTeIbCTB HEMOCPEACTBEHHBIMU
croco0amu B CyJie IEPBOIl MHCTAHIIMY, aHAJTU3UPYIOTCS UX CUIIBHBIE U CJIa0ble CTOPOHBI,
000CHOBBIBAE€TCSI HEBO3MOXXHOCTh PEAOMIIMTALMU HMHCTUTYTA «BO3BpAIIEHUS Jela Ha
JOTIOJIHUTEJIBHOE PACCIIEIOBAHKME» B PAaMKax COBPEMEHHOIO YIOJIOBHOIO IIpOIECCa, a
TAaK)K€ IMpeajaraercss aBTOPCKUM  BapuMaHT TOBENEHHUS cyda B YCJIOBHSX
JI0KA3aTeJIbCTBEHHON HEIOCTATOYHOCTH B BUE OTJIOKEHUS PACCMOTPEHHS YTOJIOBHOTO
nena.

B paMkax COBpPEMEHHOTO YrOJOBHOTO MPOLECCA, OCHOBAHHOI'O HA NPUHLUIIE
COCTSI3aTEIBHOCTH, TAKKE MOXET BO3HUKHYTh Ipo0Oe B Joka3biBaHUU. OHAKO TO, YTO
MOJIHOMOYHUS CyJa IO HEMOCPEICTBEHHOMY COOMpPAHUIO [I0KA3aTEeNbCTB BHYTPEHHE

IPOTUBOPEYAT COBPEMEHHOMY YTOJOBHOMY CYJONPOU3BOJACTBY (32 HCKIIOUEHHEM
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HEMOCPEJCTBEHHOTO COOMpaHUsi B IENAX MPOBEPKH), a CTPEMIICHHE K OOBEKTHBHOMU
UCTUHE BCE JK€ OCTAeTCA B KAYECTBE LM YTrOJOBHO-MPOLECCYaTbHOIO JOKa3bIBaHUA,
000CHOBBIBaeT HEOOXOUMOCTh CYIIECTBOBAaHUSI B COBPEMEHHOM YTOJIOBHOM IPOIIECCE
MEXaHH3Ma yCTPaHEHUS MPOOETOB JOKa3bIBaHUS, HE CBA3AHHOTO C HETIOCPEACTBEHHBIM
ydacTheM cyJa B ux cobupanuu. Kak cBHAETENHCTBYIOT JIaHHBIC, TIOJYYCHHBIE B XOJ€
aHKETUpOBaHUs cyaed, 96% pecrnoHAEHTOB COIVIACHBI C TEM, YTO OTCYTCTBHE TaKOIO
MPOLIECCYaATbHOTO MEXaHW3Ma U 3alpeT Ha y4acThe CyJa B COOMpaHUU JTOKA3aTElIbCTB
NyTeM WHHUIIMMPOBAHUS CyACOHBIX NEHCTBUN OOpEKaeT yrojoBHOE CYAONPOHU3BOACTBO
Ha KOHCTATAIMIO MPOIECCYyaTbHON UCTUHBI.

ABTOp TPUXOAUT K BBIBOLY, YTO [UIS PEIICHUS MPOOJIEMHOM CHUTyalluu
HEJIOCTATOYHOCTH JIOKA3aTeJbCTB W TOBEJACHHUS CyJa B YCIOBHSX O3TOH CHUTyalluu
HEOOXOIUMO HCIONb30BaTh HopMy cT.253 VIIK P®, npenycMarpuBaroiryio
BO3MOXHOCTh OTJIOKEHHUSI CyAeOHOTO pa30upaTrenbCcTBa B CBSA3M C HEOOXOIUMOCTHIO
UCTpeOOBaHMUS HOBBIX JJOKA3aTEILCTB.

[To maenuto muccepranta, B YIIK P® HeoOXomMMo 3akpemuTh, YTO €CIU y Cyaa
110 OKOHYaHUH CYAEOHOI0 CIEACTBUS OCTAETCS HEBBIICHEHHBIM WJIM HEONPOBEPTHYTHIM
OIPENEIEHHOE 00CTOATENBCTBO, CY/l IO OKOHYAaHUU CyA€OHOTO CIEACTBUS OTKJIAAbIBACT
10 COOCTBEHHOW MHUILIMATHBE WJIU MO XOJATalCTBY CTOPOH CyAeOHOE pa3OupaTenbCTBO
U JJa€T CTOPOHE OOBUHEHHUA U 3aIIUTE OPYUYEHHUE 00 YCTAHOBIECHUU WJIU ONPOBEPKEHUU
OMpeeNIEeHHOr0 00cTosTeNbCcTBAa. CrocoObI (MpolneccyaibHble ACHCTBUS), C TTOMOIIBIO
KOTOPBIX OYIIyT YCTPaHATHCS MPOOEIbl B TIOKa3bIBaHUM, CTOPOHBI B npenenax YIIK P®

n30UparOT CaMH.

B nauccepranum nenaeTcss BBIBOJ, YTO B 3aKOHE 1€J1I€COOOpPa3HO YCTaHOBUTh
MaKCHUMAaJIbHBIN CPOK MCIIOJIHEHUS TAaKOTO MOpy4YeHUs — He Oosee 7 cyToK. KOHKpeTHBIi
CPOK JIOJDKEH YCTaHABIMBATHCA CYJOM C YYETOM MHEHHS CTOPOH B MOCTAHOBJIEHUHU 00
OTJIO)KEHUH U B TPOILIECCYATbHBIX MOPYUYEHUSX, BBIIAHHBIX CTOPOHAM, B 3aBUCUMOCTH

oT O6CTO${T6J'II)CTB3, noAJICKAICTO BBIACHCHHUIO.

B 3akirouyeHuu auccepTallMOHHOTO KMCCIIENOBAaHUS CHOPMYIHPOBAHBI OCHOBHBIC

BBIBOJIBI TT0 TEME PaOOTHI.



27

B  IIpuiio:KeHHUsIX  JUCCEPTAaHTOM  NPUBOIATCA  CBOAHAsA  aHKETa  CO
CTaTUCTUYECKUMU JTaHHBIMH, TIOJYUYEHHBIMH 10 pe3yJibTaTaM aHKETUPOBAHUS CyJeH, U
CBOJHAs aHKETa CO CTATHCTMYECKHMMH JAHHBIMHU, TOJYYCHHBIMU B XOAC H3yUCHHUS
YTOJIOBHBIX JIeJ, PACCMOTPEHHBIX B CYJI€ IEPBOW WHCTAHIIUH.
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